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TIMING IS EVERYTHING: RECENT AMENDMENTS TO THE
FEDERAL RULES OF CIVIL AND APPELLATE PROCEDURE

Numerous amendments to the Federal ap-
pellate, civil, bankruptcy and criminal rules
became effective on December 1, 2009.
The vast majority of changes reflect the in-
tent to simplify the computation of time peri-
ods through adoption of a “days are days”
approach that involves inclusion of interme-
diate weekends and holidays in calculating
deadlines.1 The resulting amended rules are
straightforward and consistent, replacing
the often vague and confusing approach of

the prior rules.2

The prior rules only counted intermediate
weekend days and holidays in certain cir-
cumstances. The amended time computa-
tion and time limit rules automatically and
uniformly include intermediate weekend
days and holidays where necessary, making
application of each time-computing method
clearer and simpler.3 “To further simplify
time counting, most periods shorter than 30

days have been
changed to multi-
ples of 7 days (7,
14, 21, or 28 days)
so that deadlines
will usually fall on
weekdays.”* The
amendments also
address “forward
and backward
counting periods,”
and explain how
concepts such as
“inaccessibility of
the clerk’s office
and when a day
ends apply to
electronic filing.”s

Jasmine Jamal
Abou-Kassem
Polsinelli Shughart PC*

This article seeks to aid litigators by summa-
rizing in detail the amendments to Federal

(Continued on page 12)

THE CONTINUED NEED FOR SAFEGUARDS IN THE KANSAS
CLASS CERTIFICATION PROCEDURE: AN OVERVIEW OF
CRITCHFIELD PHYSICAL THERAPY V. THE TARANTO GROUP

On January 28, 2010, the Kansas Supreme
Court heard oral arguments in Critchfield
Physical Therapy v. The Taranto Group, Inc.t
The case involves an appeal from an order
of the Johnson County District Court, which
certified a class of claimants under the Tele-
phone Consumer Protection Act (TCPA).2
The practical effect of this certification was
to convert an individual private right of ac-
tion for $500 to $1500 in statutory dam-
ages to a $69 million, bet-the-company law-
suit. Critchfield is the first of the TCPA ac-
tions filed in this state to reach the state’s

highest court.
Due to the importance of preserving the

safeguards for class certification previously
set forth by Kansas Supreme Court in

Dragon v. Vanguard
Industries, Inc.
(Dragon I),3 the KADC
filed a brief in Critch-
field as amicus curiae,
addressing various
deficiencies in the dis-
trict court’s decision
with regard to the
class certification
procedure. In par-
ticular, the KADC
stressed that the
district court’s failure
to rigorously analyze all of the certification
factors and the court’s stated belief that the
(Continued on page 24)

Sarah Warner
Thompson Ramsdell
& Qualseth, P.A.*
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PRESIDENT’'S MESSAGE:
DON’T BE A CHAMELEON

| hate scary movies, which makes me won-
der why | practice law because at times it
can be so scary. For example, consider the
Order on Plaintiff's Motion for Sanctions is-
sued by U.S. District Judge Larry J. McKinney
in 1100 West, LLC v. Red Spot Paint & Var-
nish Co., Inc., 1:05-cv-1670-LUM-JMS (S.D.
Ind. June 5, 2009). Plaintiff alleged Defen-
dant and its attorneys purposely withheld
documents that were responsive to discovery
requests and that Defendant’s Rule 30(b)(6)
witness as well as other employees and offi-
cers of Defendant lied or misrepresented the
truth in regard to Defendant’s use of particu-
lar chemicals and solvents.

Defendant denied the allegations and,
among its contentions, stated that “it relied
on its attorneys [ ] for advice in discovery;
therefore, any error or failure to produce
documents is the [attorneys’] responsibility.”
The law firm responded, claiming its attor-
neys were not aware of the 14 critical docu-
ments evidencing use of the chemicals and
they did not know the extent to which or the
time frame during which those chemicals
were on the property. The law firm also con-
tends that Defendant admitted the law firm
relied on Defendant “to provide accurate,
truthful and complete information, but
[Defendant] did not do so.” The law firm did
not dispute that it had possession of some
relevant and responsive documents but
stated that once it found out about the mis-
conduct of its attorneys, the attorneys were
removed from the firm and it cooperated
fully with Plaintiff. The law firm asked the
court to focus on the failure of Defendant to
be candid throughout the litigation about the
use of the chemicals at issue.

No doubt the Defen-
dant and the law firm
no longer exchange
Christmas cards, but
what else happened?
The Defendant had no
opportunity to defend

Tracy Cole
Gilliland & Hayes

its case on the merits
as the requested de-
fault judgment was granted. Two partners
and one associate of the law firm lost their
jobs and the law firm is subject to paying
substantial sanctions. Pretty scary, don’t you
think?

Oh well, we can always learn something help-
ful from a scary movie. For example, you
don’t go downstairs when the lights won’t
work, no matter what you hear. And, fortu-
nately, we can learn from the mistakes of our

colleagues too.
First, let’s set the stage:

Defendant had 68 boxes and 2 filing cabi-
nets full of documents, which were unorgan-
ized and without any catalog, index or tabula-
tion of documents. The corporate represen-
tative made nothing more than a cursory
examination of the documents. Neverthe-
less, discovery responses were made in reli-
ance on the representations of the corporate
representative. Thereafter, defense counsel
continued to make assertions in motions and
other pleadings based on these representa-
tions.

Just before trial, Plaintiff obtained docu-
ments pursuant to a Freedom of Information
Act request and learned that Defendant’s

(Continued on page 10)

GILLILAND & HAYES, PA.
Proud Supporter of KADC

John E Hayes - Founding Member
and Past President
Gerald L. Green - Past President
Tracy A. Cole - President
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ACCOMPLISHED KANSAS LAWYER H.W. “BUD” FANNING
RECEIVES WILLIAM KAHRS LIFETIME ACHIEVEMENT AWARD

By Amy E. Morgan, Polsinelli Shughart PC

At the 2009 KADC Annual
Conference, our association
conferred its highest award,
the William Kahrs Lifetime
Achievement Award, on H.W.
“Bud” Fanning of Hite, Fan-
ning & Honeyman LLP. The
following is a biographical
summary regarding Bud and
his successful career.

Native Kansan Bud Fanning has had a long
and successful legal career, experiencing
many military and civilian accomplishments
throughout his professional life. His humble
beginnings and hard work ethic served him
well in each of the leadership positions he
undertook in his career.

Bud was born in Valley Center, a small town
north of Wichita, in 1929 - just in time for
the Great Depression. His family moved to
Wichita six years later and Bud attended
public schools in Wichita through high
school. Bud graduated from high school just
as WWII ended and, “as was the popular and
patriotic thing to do then, joined the Navy.”
After boot training in San Diego, he was
shipped to the Subic Bay submarine base in
the Philippine Islands. Bud was on a small
ship that ran between Subic Bay and Manila
on daily runs and, since he considered Ma-
nila to be a much better location than Subic
Bay, asked for and received a transfer to the
Naval base located on Manila Bay. Bud later
transferred to the U.S. Naval Air Station at
Sangley Point, P.l., where he served out his
enlistment.

Upon discharge from the Navy,
Bud immediately started college at
what was then regarded as Wich-
ita University (now Wichita State
University). After his freshman
year, which he recalls was spent
mostly learning how to be a
“college boy (translated how to
party, drink beer and still make
passing grades),” Bud decided to
try out for the baseball team. After
a lot of hard work, sweat and effort, he made
the team and was the first string catcher.
Bud modestly recalls, “obviously the team
was not much good since | was able to make
first string, but we did have one claim to
fame when we beat the University of Ne-
braska team in a year when they were the
Big Six champions...”

Bud reflects that he made “one fairly serious
mistake” at Wichita University, when he en-
rolled in the Army ROTC program beginning
his sophomore year. At that time, if you had
been an enlisted man in the service you
could immediately start in the advanced
course in ROTC. This meant that you would
start drawing $0.90 a day while in school.
Bud recollects: “This doesn’t sound like
much these days, but in 1949 it was pretty
nice to receive a check for $27.00 each
month to supplement the G.I. Bill.” So Bud,
while leading “not too serious a life,” took
the course for two years and was commis-
sioned a Second Lieutenant after his junior
year. The only problem with this was that the

(Continued on page 32)
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KADC MOURNS LOSS OF JOHN HAYES,
FOUNDING MEMBER AND PAST PRESIDENT

by Amy E. Moragn, Polsinelli Shughart

John Hayes, a prominent Kansas
attorney and one of KADC'’s dis-
tinguished leaders, passed away
in January. John one was of
KADC'’s founding members and
served as president in 1971-72.
At the 2008 KADC Annual Confer-
ence, our association conferred
on John its highest award, the
William Kahrs Lifetime Achieve-
ment Award. John also was a
member of the American Board of
Trial Advocates and International Association
of Defense Counsel and was a Fellow of the
American College of Trial Lawyers, the Kan-
sas Bar Foundation and the American Bar
Foundation.

A biographical piece regarding John ap-
peared on the front page of the Winter 2009
issue of the Kansas Defense Journal, in an
article by Sheryl F. French, CLA, Gilliland &
Hayes, P.A,, titled “John Hayes: Leadership
By Example.” The issue containing that arti-
cle is available online under “Publications” at
www.kadc.org. John’s obituary, as it appears
at www.legacy.com, is below.

John Hayes, 90, died January 14, 2010
at Promise Regional Medical Center,
Hutchinson. He was born in Salina, KS
on December 11, 1919, the only child
of J. Frank and Helen Dye Hayes. Hayes
graduated from Hutchinson High
School, Hutchinson Community Col-
lege, Washburn University and
Washburn Law School. He was a mem-
ber of Phi Delta Theta fraternity, where
he and nine fraternity brothers formed
Gnip Gnop, a group that met one week-
end every year for more than 60 years
for golf, tennis and friendship, and es-
tablished a scholarship at Washburn
Law School. Hayes served as Captain
in the United States Army with service
in New Hebrides Islands and the Philip-
pines. Hayes was a founding partner of
the Gilliland & Hayes law firm, which
now has offices in Hutchinson, Wichita,
Lawrence and Overland Park, KS. The
firm celebrated its 50th anniversary on
December 15, 2009. In 1952, Hayes
served as a delegate to the National

Republican Convention and later
served six terms in the Kansas
House of Representatives where
he was chairman of the Insur-
ance and Judiciary committees
and was Majority Floor Leader
from 1975-1977. He was cred-
ited with creating Sand Hills State
Park, supporting passage of court
unification and the state's no-
fault insurance law, improving the
Kansas State Fair and establish-
ing the Law Enforcement Training Cen-
ter in Hutchinson. He was a long-time
director of Central Bank & Trust, Hut-
chinson, and Waddell & Reed Group of
Funds, Overland Park. He was listed in
Who's Who in America for more than
40 years, a Life Member of the Na-
tional Conference of Commissioners on
Uniform State Laws serving for more
than 30 years, and a Fellow of the
American College of Trial Lawyers and
the American Bar Foundation. He also
served as president of the Hutchinson
Chamber of Commerce, Hutchinson
Rotary Club, Hutchinson Town Club and
Prairie Dunes Country Club. He served
as president of the Reno County Bar
Association and the Kansas Associa-
tion of Defense Counsel. He was a
member of the American Bar Associa-
tion, Kansas Bar Association and the
Kansas Bar Foundation. Hayes also
served as a director and district vice-
president of the Kansas State Cham-
ber of Commerce and vice-president of
the Hutchinson Symphony. On August
10, 1950, he married Elizabeth Ireton.
She survives. Other survivors include
son, Carl of Joplin, MO; daughter and
son-in-law, Chandler and John Moenius
of Prairie Village, KS; and five grand-
children. In lieu of flowers, memorial
gifts may be made to Washburn Univer-
sity Law School, 1700 College, Topeka,
KS 66621.

On behalf of KADC, we honor John Hayes for
his outstanding record of leadership and
service. He will be missed. A
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RECAP OF 2009 KADC ANNUAL MEETING

A much anticipated event at KADC'’s 31st
Annual Conference was the CLE presentation
by Sean Carter, who is billed as the country’s
foremost “Humorist at Law.” Even for a
bleary-eyed, sleep deprived Friday morning
crowd, Sean Carter lived up to his billing.
During a fast-paced two hour program he
lectured on the normally dry subjects of legal
ethics and professionalism. If humor and its
constant companion, laughter, is the best
medicine for learning such things, the audi-
ence should be a learned group, because
Mr. Carter administered a very strong dose.
Later in the day, Mr. Carter added another
heaping dose of humor as the after-dinner
speaker at the “Opposing Parties Gala,” a
joint event with members of the Kansas As-
sociation for Justice which concluded with a
dance featuring the swing band “The Grand
Marquis” from Lawrence.

In an addition to the strong entertainment
value of the conference, overall, KADC was
once again treated to a cracker-jack program
of speakers on topics which touch our every-

day litigation practices:

e James Peter and Dr. Gary Heydinger of
SEA, Ltd. on technology and trends in auto-
motive litigation;

e Gaye Tibbets of Hite Fanning & Honeyman
and Boyd Byers of Foulston Siefkin on
recent Supreme Court decisions and fed-
eral legislation affecting employment litiga-
tion;

e Dr. Sondra Donaldson of FirmLogic LLC,
on managing corporate image in litigation
and jury selection;

e Mary Re Knack of Williams Kastner in Se-
attle on beating paths through the wilder-
ness of law in the wake of the Medicare
Secondary Payer Act and Section 11 of the
Medicare, Medicaid and SCHIP Extension
Act;

e Justice Dan Biles of the Kansas Supreme
Court on the state of the judiciary and new
appellate practice procedures;

e Steve Kerwick of
Foulston Siefkin
who delivered
his always popu-
lar Kansas case
law update;

¢ Honorable Tom
Marten, United
States District
Court for Kan-
sas; Honorable
Karen Hum-
phreys, United States District Court for
Kansas; Mike Jones, Martin, Pringle,
Oliver, Wallace and Bauer; Robert Kelso,
Forensic Pursuit; Jack Moore RSI; and
Scott Lefton, Midwest Litigation and Trial
Service, on the future of e-discovery, ad-
mission of electronic evidence, and elec-
tronic presentation techniques in the
courtroom;

F. James Robinson
Hite, Fanning &
Honeyman, LLP

e Honorable Tom Marten on making the
most of voir dire; and

o Dave Rameden, and Zach Chaffee-
McClure, both from Shook, Hardy & Bacon,
on the future of litigation.

The KADC is indebted to our vendors and
sponsors whose advertisements appear in
this publication. Without their financial sup-
port we could not present the caliber of pro-
gram that you have come to expect. Please

let them know you appreciate their support.

Today, our profession faces some of the
most challenging practice and economic cir-
cumstances that many of us have seen in
our lifetime. Now more than ever, it is crucial
that KADC help prepare our members for the
practice of the future. If we have fallen short
of this mark please let a KADC Board mem-
ber know that. The Board values your feed-
back. Personally, | am grateful to have the
honor of serving as your program chair and
working with the fine staff at the KADC.

See you and the Mid-Year Meeting in Wichita
and the Annual Conference on The Plaza in
Kansas City. Until nextyear .. .A
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KADC AMICUS COMMITTEE REPORT

CAPS ON NON-ECONOMIC DAMAGES -
OPINION ISSUED

The Court of Appeals issued an opinion in
late January in the case McGinnes, et al. v.
Zayat, M.D., No. 99,896, one of two medical
malpractice cases in which the KADC filed an
Amicus brief addressing constitutional chal-
lenges to the K.S.A. 60-1903 and 60-19a02
caps on non-economic damages. The
KADC'’s brief was authored by Tim Finnerty,
of Wallace, Saunders, Austin, Brown &
Enochs, Chtd.

The Court of Appeals upheld the constitution-
ality of the caps, stating that it was duty-
bound to follow Kansas Supreme Court case
law in Samsel v. Wheeler Transport Services,
Inc. 246 Kan. 336, 361, 789 P.2d 541
(1990), and Leiker v. Gafford, 245 Kan. 325,
Syl. 9 15, 778 P.2d 823 (1989), which found
the caps to be constitutional. Samsel and
Leiker remain good law and controlled as to
the constitutional issues presented in the

appeal.

In its opinion, the McGinnes court specifically
noted that by enacting the damage caps, the
Kansas Legislature acted within its powers to
define the maximum amount of nonpecuni-
ary damages recoverable in personal injury
litigation. Thus, rejecting the plaintiffs’ argu-
ments, the court held that the caps do not
violate the separation of powers or serve as
a legislative remittitur of damages. This de-
cision was based on Samsel, which held that
the Legislature has the power to modify the
right to a jury trial as long as the modification
comports with Due Process. In the same
way, the Court of Appeals in McGinnes noted
that the damage caps are not an encroach-
ment on judicial discretion or an interference
with the Supreme Court’s rulemaking pow-
ers. The lllinois Supreme Court recently
came to the opposite conclusion on this
point in Lebron v. Gottlieb Memorial Hospi-
tal, Case Nos. 105,741, 105,745 (decided
February 4, 2010). The lllinois court held
that caps on medical malpractice damages
violate the separation of powers by acting as
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an impermissible legis-
lative remittitur on
damages.

As to the other issues
raised on appeal, the
court held that the
statutory damage caps
are not an affirmative
defense that must be
pleaded or an avoidance that must be raised
at a pretrial conference. The Court of Ap-
peals denied the defendant’s request for a
new trial based on evidentiary challenges but
reversed the district court’s award of pre-
judgment interest.

Todd N. Thompson
Thompson Ramsdell
& Qualseth, P.A.

No opinion has been issued since the Kan-
sas Supreme Court heard oral arguments on
October 29, 2009 in Miller, et al. v. Johnson,
No. 99,818, the other medical malpractice
case challenging the non-economic damages
caps in which the KADC is amici.

AMICUS BRIEF FILED IN CLASS ACTION
APPEAL

In late December, the KADC filed an Amicus
brief in Critchfield Physical Therapy v. Tar-
anto Group, Inc., No. 101,949, an action
brought under the Telephone Consumer Pro-
tection Act in the Johnson County District
Court. The district court certified the class,
and the defendant was granted an interlocu-
tory appeal as well as transfer to the Su-
preme Court to challenge the certification
order. Oral arguments were held before the
Supreme Court on January 28, 2010.
Thompson Ramsdell & Qualseth, P.A., au-
thored the KADC’s Amicus brief. Sarah War-
ner, one of the authors of the brief, dis-
cusses the questions raised in the appeal in
detail in an article on the front page of this
issue of the Kansas Defense Journal.

If any member has a request for amicus sup-
port, please contact me by phone at (785)
841-4554, or via e-mail at

todd.thompson@trglaw.com. A
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DRI 2010 Seminars

March 4
Strictly Retail
Chicago, IL

March 17
Damages
Las Vegas, NV

March 18

Toxic Torts and
Environmental Law
New Orleans, LA

March 25

Sharing Success: A Seminar
for Women Lawyers
Scottsdale, AZ

April 7
Product Liability
Las Vegas, NV

April 14

Insurance Coverage and
Claims Institute
Chicago, IL

April 15

Business Litigation and
Intellectual Property
New York, NY

April 28

Life, Health, Disability and
ERISA Claims

Chicago, IL

May 5
Employment Law
Scottsdale, AZ

May 20
Drug and Medical Device
San Francisco, CA

Visit www.DRI.org for
additional information,

Winter - 2010

DRI REPORT

In the early 1960'’s, Great Bend trial lawyer
Lee Turner was appointed “Director for Kan-
sas” by the Defense Research Institute in the
face of a deluge of pro-plaintiff public rela-
tions activities in the state sponsored by the
plaintiff’'s bar. Through his association with
DRI, Turner learned how strong and well-
organized the plaintiff’'s bar was, in that it was
engaged in similar activities in every other
state.

In 1965, after returning to Kansas from a
speaking engagement before the Texas Asso-
ciation of Defense Counsel, Turner began
organizing the Kansas Association of Defense
Counsel. “Within a matter of days,” he re-
ported to Tim Finnerty in an interview marking
the organization’s 35th anniversary in 2001,
“I had commitments from over sixty lawyers,
all influential statewide.” KADC was born on
January 22, 1966.

KADC's ties to DRI have remained strong,
including the election of KADC member Bill
Sampson to national president of DRI in
2003-2004.

Why belong to DRI? Because as a member
you are a part of an international membership
organization of attorneys defending the inter-
ests of business and individuals in civil litiga-
tion. DRI's leadership, through the support of
over 22,000 members, works diligently to
promote the interests of defense counsel like
you.

DRI's CLE programs are without parallel and
as a DRI member you attend these seminars
at a reduced cost. In fact, if you qualify as a
DRI “Young Lawyer” - attorneys who have
been admitted to the bar five years or less -
you are invited to attend your first seminar at
no cost at all. |took of advantage of this offer
20 years ago and attended a Trial Tactics

@ LexisNexis'

Expert Witness Research

seminar in Seattle, my
introduction to out-
standing DRI seminar
offerings. | still have,
and often refer to, those
materials.

DRI also offers all of its
members a subscription
to its monthly magazine,

Daniel Diepenbrock
DRI Representative

“For The Defense,” the
only national magazine
for defense practitioners. Rarely will you re-
ceive an issue that does not contain some-
thing helpful to your practice. In addition, DRI
members are welcome to utilize The Expert
Witness Database, which features informa-
tion on more than 65,000 plaintiff and de-
fense experts and includes over 1 million
pages of transcripts.

And there are the networking opportunities.
Take advantage of the 27 substantive law
and practice committees at DRI. Become
actively involved in one or more of these com-
mittees and you will expand exponentially
your access to referrals by other defense law-
yers from across the country.

Finally, there is the DRI Annual Meeting, the
flagship event of DRI. Save the date for this
year’'s meeting in San Diego, scheduled for
October 20-24, 2010.

If your free membership is about to expire, be
sure to renew so as not to lose the benefits
offered by DRI. If you are not a member, sign
up now by giving me a call (620.626.8565) or
visiting the website at http://www.dri.org.

Since 1966, KADC and DRI have teamed to-
gether to offer the defense lawyer the tools,
support and network to enhance his or her
defense practice. Join the team. A

Evaluate expert witnesses with the largest, most comprehensive collection
of profiles, jury verdicts & settlements and full-text testimonial transcripts
available on the market.

9442 Springbore Pike Mamisburg, OH 45342
Toll Free: 800 542 62862 | wow lexisnaxis comlexpents
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EXECUTIVE DIRECTOR’S REPORT

The legislative session is upon us, which
normally inspires me to whip up some fire
and brimstone for this column about the
importance of being politically engaged, con-
tacting your legislators, etc. However, two
recent events have me leaning towards
something more introspective, tinged with a
little warm nostalgia.

It was with great sadness that | recently
heard of the passing of John Hayes. A found-
ing partner of Gilliland & Hayes, John was
the President of KADC in the early 1970s. |
didn’t know John well, but | had spoken with
him several times at KADC conferences. |
always found this man who was a legend in
his field to be as approachable as the man
on the street. Between this demeanor and
the fact that KADC has named a midday liba-
tion break in his honor, | was completely sold
on his merits from day one.

Earlier this week | received an e-mail from
DRI (which is celebrating its 50t Anniversary
this year) asking SLDOs to send in the date
they were organized and some thoughts
about the impact of DRI on their organiza-
tions. | combed through our files for some-
thing resembling a KADC birth certificate,
and the closest thing | could find was a list of
Past Presidents, starting with Williams Kahrs
in 1966-67. | wanted to be sure the list was
accurate and complete, so | picked a handful
of seasoned KADC Past Presidents | hoped
might help me verify the date. With that, |
sent an e-mail to Don Patterson, Gene Bal-
loun, Dick Hite, Wayne Stratton, and Bill
Sampson. Hoping for a simple confirmation,
what | ended up receiving was a wonderful
history of KADC from the people who made it
happen. Don Patterson, who frequently tells
me that after his morning workouts he needs
a cup of coffee just to remember where he
parked his car, belied his self-effacing de-
meanor by producing details of years gone
by with amazing clarity. The same can be
said of all the others.

These two incidents, though unrelated, have
me reflecting on the history of a proud or-
ganization that I've only been a part of for a
few wonderful years. Reading the obituary
for John Hayes was a lesson in humility. He
served his country in the Army, served in the
state legislature, and was involved with nu-
merous philanthropic causes in addition to

Page 8

his accomplishments in
the field of law. It's not
the first time I've felt
that humility when read-
ing or hearing the pedi-
grees of past KADC
leaders.

Scott Heidner
Executive Director

Part of me sometimes
wonders if it will be diffi-

cult to continue this
tradition. Volunteer
participation is waning in almost every non-
profit organization. The sheer increase in
the number of practicing attorneys makes it
harder and harder to stand out as a true
leader in the industry. Likewise, the increas-
ingly competitive world in which our mem-
bers work demands more and more of their
time. And when talking to the Pattersons,
Ballouns, Hites, Strattons and Sampsons of
the world (just to name a few), it is some-
times hard to imagine those of us in the next
generation filling their shoes.

Having said that, | am confident that some-
one in my chair twenty or thirty years from
now will be saying the same thing about the
volunteer leaders | work with today. It seems
proper that we save our kindest accolades
for those at or nearing the end of a career,
and likewise proper not to be too awestruck
by those who are still forming their legacy
and whose work is still in the trenches. How-
ever, | can attest that there are certain attrib-
utes that are just as easily found in the lead-
ers of today as the leaders of yesterday. A
commitment to an independent and ethical
judiciary, a willingness to sacrifice time and
personal profit for the betterment of the pro-
fession, a steady and reasoned mind not
easily swayed by the flavor of the moment.
Perhaps most importantly, despite the fact
that they may be competitors in any given
moment, | see in both groups an awareness
that their combined efforts on behalf of the
profession will indeed be the tide that lifts all

boats.

So, while | continue to be humbled by the
accomplishments of those who came before,
| am also comforted to know that | am work-
ing with the very individuals that will some-
day inspire humility in the one who will even-
tually take my place. And for that | am

thankful. A
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SUMMARY OF RECENT UNPUBLISHED
APPELLATE OPINIONS

The following Kansas unpublished appellate opinions were summarized
by Jackie Sexton of Foland, Wickens, Eisfelder, Roper & Hofer, P.C. To
review summaries of unpublished opinions on a regular basis, simply
open your weekly “KADC Court Opinions” email and click on the link
listed on the Unpublished Opinions section: http:;//www.kadc.org/
Opinions.htm. If you are not already receiving weekly emails with court
opinions, contact KADC Membership Services Manager Amy Schlink at
amy@kadc.org to be added to the distribution list.

Jackie Sexton
Foland, Wickens,
Eisfelder, Roper &

January 22, 2010 Hofer, P.C.

COURT OF APPEALS
Docket Number / Case Name / Judge / Disposition / County

100,725 - Winning Streak, Inc., et al. v. Winning Streak Sports, et al. - Per Curiam - Af-
firmed - Johnson.

Winning Streak, Inc., and Christopher David v. Winning Streak Sports, L.L.C. and U.S. Hard-
wood Distributors, Inc. and Lauren Larson, Case No. 100,725 (Kan. App. January 22, 2010)
Hardwood and Larson appealed the $600,000 jury verdict in favor of Davis for Larson's
breach of fiduciary duty, arguing that a jury instruction on this issue and a verdict form were
clearly erroneous. Davis cross-appealed the district court's declaratory judgment that he was
only a .96% member of Winning Streak Sports, LLC (WSS).

Following the jury trial, the district court entered its declaratory judgment, finding that Hard-
wood had contributed capital of $100,000 to WSS, Larson contributed $1,020 and Davis
contributed $980. Based on these findings, the court declared that Davis had a .96% interest
in WSS. Larson and Hardwood argued that Instruction 24 and the verdict form were clearly
erroneous because they allowed Davis to recover personally for claims that were derivative in
nature. On appeal, Larson and Hardwood claimed that the district court erred in instructing
the jury on claims by Davis that belonged to WSS and could only be brought by Davis in a de-
rivative action. They made no such objection at the instruction conference. The Court of Ap-
peals determined that the evidence in support of Davis' breach of fiduciary duty claims,
viewed in light more favoring Davis, the prevailing party, warranted the district court submit-
ting these claims to the jury. The instruction contained a correct statement of the law and, as
such, the district court did not err in submitting it to the jury.

Next, there was conflicting evidence submitted on Davis' ownership and status as a member
of WSS. The Court of Appeals carefully reviewed this evidence. The district court considered
the conflicting evidence and was persuaded by the evidence that Davis was not a member of
WSS at its formation. The Court of Appeals noted it cannot reweigh conflicting evidence,
evaluate witnesses' credibility, or redetermine questions of fact. Finding there was sufficient
evidence to support the district court's finding of fact that Hardwood was the only member of
WSS when it was formed, the Court of Appeals upheld that finding. Similarly, the Court of Ap-
peals rejected Davis argument that the district court's finding that WSS had no operating
agreement was not supported by substantial competent evidence. Finally, again, the Court of
Appeals deferred to the district court on the credibility of withesses and conflicting evidence,
and determined the district court's determination that Davis was a .96% member was sup-
ported by substantial evidence.

101,260 - Sander v. Liberal Animal Hospital - Per Curiam - Affirmed - Seward.

Shirley Sander v. Liberal Animal Hospital, P.A., Case NO. 101,260 (Kan. App. January 22,
2010)
Sander sued the Liberal Animal Hospital after her employment was terminated for having a

(Continued on page 34)
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lawyers had requested the same information
almost a year earlier. Even so, Defendant
had failed to disclose the information to
Plaintiff. Plaintiff requested an emergency
hearing. The day before the hearing, de-
fense counsel denied seeing the documents.
At the hearing, defense counsel admitted
they had requested documents but did not
get the specific documents Plaintiff was
worked up about, that when the documents
came in the requesting attorney was in ill
health and the documents had been
“forgotten” and, finally, he dismissed the
value of the documents Plaintiff had just
obtained through its FOIA request. The next
day, Defendant’s lawyers requested another
hearing because they had found the docu-
ments about which Plaintiff was concerned.
At the hearing, defense counsel argued its
failure to disclose the documents was an
oversight, not intentional, and denied the file
had been sanitized.

At this point, Plaintiff had had enough and
filed its motion for sanctions, asking for a
default judgment, for an order striking the
defense experts and an award of attorneys’
fees and costs. The court set a schedule
and advised the Defendant to get separate
counsel, as it appeared Defendant’s inter-
ests and those of its attorneys were now at
odds. (scary) The court subsequently found,
based on prima facie evidence, that Defen-
dant had committed discovery fraud and
made misrepresentations to the court. As a
result, the court ruled that Defendant “had
waived the attorney-client and work-product
privileges with respect to both the [FOIA]
documents and the newly-discovered respon-

sive documents.” (very scary)

Of course, what followed was discovery, dis-
covery, and more discovery. Primarily to find
out who knew what when and to further ex-
plore the documents that had finally been
produced. This included depositions of the
defense attorneys, review of their e-mails
and inquiry into discussions between the
attorneys and Defendant.

Ultimately a hearing was conducted, includ-
ing testimony by various representatives of
the Defendant. The corporate representative
testified that no one from the law firm

helped her search for responsive docu-
ments. (I can’t help but hear that horrible
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soundtrack they always play when the mur-
derer is jabbing the knife into the poor girl
who went downstairs.) She never reviewed
the documents page-by-page but just pulled
out what she thought might be responsive
and sent it to the lawyer. She said the law-
yers never questioned her methods or of-
fered to help her. She reviewed the discov-
ery responses but relied on the attorneys to
decide what satisfied the meaning of the
requests. In fact, at one point in an e-mail
regarding documents, the corporate repre-
sentative said she “may have more.” One of
the defense attorneys passed this along to
her colleagues stating, “Guys, this is a little
bit scary.” As a result, one of the attorneys
visited Defendant and was shown to the
basement storage room. (Yikes!) Whereupon
the corporate representative said, “here they
are” and left the attorney there unattended.
(At this point the wide-eyed attorney should
run screaming from the basement while she
still can but she doesn't.)

After hearing the testimony, reviewing the
evidence and hearing the arguments and
statements of counsel, the court reminds us
of the rules, identifies the failings and metes
out the punishment:

1. Neither the defendant, the corporate rep-
resentative nor defense counsel may de-
cide what is relevant or what may lead to
something relevant.

2. Neither the defendant, the corporate rep-
resentative nor defense counsel may de-
cide which witnesses are credible. Liti-
gants cannot pick and choose between
sets of facts within corporate knowledge.
All facts must be revealed so they may be
presented to the fact finder.

3. Attorneys are bound by rules of procedure,
rules of evidence and rules of professional
conduct, including a responsibility to be
candid with the court.

4. Attorneys have the responsibility to objec-
tively address a client’s case and to objec-
tively direct the client to abide by the rules
of procedure, including the rules of discov-
ery, and the rules of evidence.

The court is quite colorful in identifying the

failings. Defendant’s corporate representa-
tive is described as contumacious, obstruc-
tionist, and obstreperous. The court further
finds that the corporate representative and

(Continued on page 11)
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other employees never responded with can-
dor. The defense attorneys were likened to
chameleons.

The court uses the term chameleon to de-
scribe an attorney who becomes indistin-
guishable from his or her client. The attor-
neys were indistinguishable because they
failed to use their own judgment. The court
found that the defense attorneys had
enough information to suspect the discovery
responses were incomplete and likely incor-
rect but failed to follow-up or press its client.
The defense attorneys also knew the docu-
ments were voluminous and completely un-
organized. The defense attorneys had heard
incomplete and evasive deposition testi-
mony, were aware of conflicting information
from former employees and had questioned
the written discovery responses. All of this
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was sufficient to require counsel to guide the
Defendant to make complete disclosure.
Instead, the defense attorneys persisted with
the Defendant’s strategy of denying use of
the chemicals at issue. As a result, defense
counsel failed to supplement discovery,
failed to clarify deposition testimony and
failed to make timely disclosures.

In doling out the consequences, the court
noted that while the Defendant was primarily
at fault, defense counsel missed every op-
portunity to correct the lack of compliance
with the rules of procedure and evi-

dence. The actions and omissions of Defen-
dant and defense counsel resulted in a de-
fault judgment and the award of sanctions
and attorneys’ fees.

Moral of the story: “Being a zealous lawyer
does not mean zealously believing your client

in light of evidence to the contrary.” A

KADC LEGISLATIVE COMMITTEE SEEKS YOUR INVOLVEMENT

The KADC Legislative Committee stays on top
of issues of concern to our membership!

indistinguishable
becanse they Interested in testifying to the Kansas Legislature
failed to use their on issues that impact KADC members?
own judgment. CONTACT ONE OF THE COMMITTEE MEMBERS TODAY!

Jim Robinson: robinson@hitefanning.com
Anne Kindling: akindlin@stormontvail.org
Scott Nehrbass: snehrbass@foulston.com

Pat Murphy: pmurphy@wsabe.com

To review past KADC legislative testimony and other information
go to: http://www.kadc.org/Legislation.htm
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Rules of Civil Procedure 6, 12-15, 23, 27,
32, 38, 48, 50, 52-56, 59, 62, new rule
62.1, 65, 68, 71.1, 72, and 81, and Federal
Rules of Appellate Procedure 4-6, 10, new
rule 12.1, 15, 19, 25-28, 31, 39, and 41.
When applicable, practitioners should also
refer to our local rules (Rules of Practice of
the United States District Court for the Dis-
trict of Kansas) for further instruction on
computation of time, time limits, and dead-
lines.

I. Amendments To The Federal Rules Of
Civil Procedure

Rule 6: Computing and Extending
Time; Time for Motion Papers

Prior to amendment, Rule 6(a)(1) excluded
intermediate weekend days when the period
was less than 11 days.6 The amendment to
this section of Rule 6 now requires counting
all intermediate weekends and legal holi-
days.” The last day of a period is also
counted, unless it falls on a weekend day or
legal holiday.8 If the last day is a weekend or
legal holiday, the period continues to run to
the end of the next day that is not a weekend
or legal holiday.? If the clerk’s office is inac-
cessible on the last day, then the time for
filing is extended to the first accessible day
that is not a weekend or legal holiday.10

The amendment to Rule 6 also changes
computation of periods stated in hours. For
these periods, every hour is counted immedi-
ately on the occurrence of the event that
triggered the period, including hours during
intermediate weekend days and legal holi-
days.1! [f the last hour of the period ends on
a weekend day or legal holiday, then the pe-
riod is to run until the same time the next
day that is not a weekend day or legal holi-
day.1? If the clerk’s office is inaccessible
during the last hour for filing, then the time
for filings is extended to the first accessible
day that is not a weekend day or legal holi-
day.13

New sections also define “next day” and
“last day” of a period, and add a definition
for “legal holiday.” The next day in a period
measured after an event should be deter-
mined by continuing to count forward. The
next day in a period measured before an
event is determined by counting backward.14
How to determine the last day of a period is
set out in amended Rule 6(a)(4)’s definition.
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This part of the rule clarifies that, unless it is
otherwise determined by statute, local rule,
or court order, the last day of a period ends
at midnight in the court’s time zone, in the
event of electronic filing, or when the clerk’s
office is scheduled to closeg, if filing by an-
other method.1®> The definition of a “legal
holiday” for periods measured after an event
has been amended to include any other day
declared a holiday by the state where the
district court is located.16

Although the amended rule still allows time
extensions, it firmly precludes extensions
under Rules 59(b) and (d), 52(b), 59(b), (d),
and (e), and 60(b). In contrast, previous
Rule 6(b)(2) prohibited courts from extending
time under these rules, “except as those
rules allow[ed].”18

The last amendment to this rule addresses
motions, notices of hearing, and affidavits. A
motion and notice of hearing must now be
served at least 14 days before the time
specified for the hearing, rather than 5 days
beforehand.1® Finally, any affidavit support-
ing a motion should be served at least 7
days before the hearing, instead of one
day.20

Rule 6(d) was not amended with regard to
the “three-day rule” which tacks an addi-
tional three days onto a deadline under cer-
tain circumstances. Specifically, the un-
changed rule provides:

When a party may or must act
within a specified time after service
and service is made under Rule
5(b)(2)(C), (D), (E), or (F), 3 days are
added after the period would other-
wise expire under Rule 6(a).

Thus, an additional three days is afforded
under the above provision even if service is
accomplished via “electronic means” pursu-
ant to Rule 5(b)(2)(E).

Significantly, however, strong deference as
to timing requirements should be given to
our Local Rules in the District of Kansas, as
amended on December 1, 2009, which may
modify the timing rules set forth by the Fed-
eral Rules. For example, the current D. Kan.
Rule 6.1(d) governing timing of response and
reply briefs expressly provides: “These time
periods include the additional 3-day period
allowed under Fed. R. Civ. P. 6(d) and, there-
fore, apply regardless of the method of ser-

(Continued on page 13)
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vice.” Our Local Rules are subject to amend-
ment in the near future, so be certain to
regularly refer to the most recent version of
the Local Rules when calculating deadlines.

Rule 12: Defenses and Objections

The amendment to Rule 12 now requires a
defendant to serve an answer to a summons
and complaint within 21 days of being
served.21 Similarly, a party must now serve
an answer to a counter or cross-claim within
21 days after being served, and should serve
a reply to an answer within 21 says of being
served with an order to reply.22

Unless the court sets a different time, a re-
sponsive pleading to a motion denied or
postponed by the court must be served
within 14 days after notice of the court’s
action, instead of 10 days.23 If the court
orders a motion for a more definite state-
ment, the responsive pleading must be
served within 14 days, instead of 10, after
the more definite statement is served.?4
Orders for more definite statements should
be complied with within 14 days after notice
of the order, rather than 10 days, or within
the time the court sets.25 The time a court
has to strike an insufficient defense or other
material from a pleading based on a party’s
motion where a response is not allowed has

also changed from 20 days to 21.26
Rule 13: Counterclaims and Cross-claims

Prior to amendment of Rule 13(f), a court
could “permit a party to amend a pleading to
add a counterclaim if it was omitted through
oversight, inadvertence, or excusable ne-
glect,” if justice so required.2” Amended rule
13 abrogates subsection (f).28

Rule 14: Third-Party Practice

Prior to Rule 14’s amendment, a third-party
plaintiff had to obtain the court’s leave to file
its third-party complaint by motion only if
filing its complaint more than 10 days after
serving its original answer.2® A third-party
plaintiff must now, by motion, obtain permis-
sion from the court if filing its third-party
complaint more than 14 days after serving

its original answer.30

Rule 15: Amended and Supplemental Plead-
ings

The amendment to Rule 15 alters when a
party may amend its pleading once, as a
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matter of course. Under the previous rule, a
party could amend once before being served
with a responsive pleading, or “within 20
days after serving the pleading if a respon-
sive pleading is not allowed and the action is
not yet on the trial calendar.”31  The
amended rule now allows a party to amend
its pleading once as a matter of course

within 21 days after serving, or

if the pleading is one to which a re-
sponsive pleading is required, 21 days
after service of a responsive pleading,
or 21 days of service of a motion as-
serting a defense under rule 12(b), a
motion for a more definite statement,
or a motion to strike.32

The amendment further requires a response
to an amended pleading to be made within
the time remaining to respond to the original
pleading or within 14 days after service of
the amended pleading, whichever is later.33

Rule 23: Class Actions

The amendment to Rule 23(f) extends the
time a class can appeal from an order grant-
ing or denying class certification from 10
days to 14 days after entry of the order. A
court of appeals may now permit an appeal
from an order granting or denying class certi-
fication if a party files a petition for permis-
sion to appeal within 14 days after entry of
the order.34

Rule 27: Depositions to Perpetuate Testi-
mony

The amendment to Rule 27(a)(2) changes
the time limit to serve each expected ad-
verse party with a copy of the petition and
notice of the time and place of the hearing
from 20 days to 21 days. Now, a petitioner
should serve each expected adverse party
with a copy of the petition and a notice stat-
ing the time and place of the hearing at least
21 days before the hearing date.35

Rule 32: Use of Depositions in Court Pro-
ceedings

Rule 32(a)(5) limits use of a deposition
taken on short notice. Prior to amendment,
that rule prohibited use of a deposition taken
on short notice against a party who, having
received less than 11 days’ notice of the
deposition, promptly moves for a protective
order under Rule 26(c)(1)(B).3¢ The
amended rule now prohibits the use of a

(Continued on page 14)
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deposition taken on short term notice
against a party who has had less than 14
days’ notice, and has moved for a protective
order under Rule 26(c)(1)(B).37

An amendment to Rule 32(d)(3)(C) now pro-
vides that an objection to a written recross-

question is waived if not made within 7 days
of service, instead of 5 days.38

Rule 38: Right to a Jury Trial by Demand

The amendment to Rule 38(b)(1) requires a
party demanding a jury trial on any issue to
serve its written demand on other parties
(which may be included in the pleading) no
later than 14 days, instead of 10 days, after
the last pleading directed to the issue is
served.39

Rule 48: Number of Jurors; Verdict; Polling

Amended Rule 48 retains subsection (a),
setting out the number of requisite jurors,
and adds two subsections on verdicts and
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Rule 50: Judgment as A Matter of Law; Re-
lated Motion for a New Trial

The first amendment to Rule 50 changes the
time that a party may file a renewed motion
for judgment as a matter of law from no later
than 10 days after entry of judgment, or dis-
charge of the jury, to no later than 28 days
thereafter.42 The second amendment states
that a party against whom judgment a mat-
ter of law is filed must file a motion for new
trial no later than 28 days after the entry of

judgment, instead of 10 days thereafter.43

Rule 52: Findings and Conclusions by the
Court; Judgment on Partial Findings

Prior to amendment, pursuant to Rule 52(b),
the court could amend its findings, or make
additional findings when a party filed a mo-
tion requesting amended or additional find-
ings no later than 10 days after the entry of
judgment. The amended rule states that a
court may only amend its findings or make
additional findings where a party files its mo-
tion requesting additional or amended find-

after entry of polling. Subsection (b) addresses verdicts ings no later than 28 days after entry of judg-
jydg;ﬁgm; o7 | and requires a verdict to be unanimous and ment.44
. to be returned by a jury of at least 6 mem- .
discharge of the bers, unless otherwise agreed by the par- Rule 53: Masters
Jury, to no Jater | ties.40 Subsection (c), addressing jury poll- Prior to amendment, Rule 53(f)(2) allowed a
ing, states that party to file objections to a master’s order,
than 28 days - report, or recommendation, or a motion to
[a]fter a verdict is returned but before .
z‘/ﬂeredﬁe;c R adopt or modify the same no later than 20
the jury is discharged, the court must
on a party’s request o may on its days after a copy was served, unless the
own poll);he 'Srors individﬁall If the court set a different time.*> The amendment
P J uarty. gives parties an additional day to object or
poll reveals a lack of unanimity or lack ) :
. move to adopt or modify by extending the
of assent by the number of jurors that . )
. . time for doing so to no longer than 21 days
the parties stipulated to, the court . ) d.46
may direct the jury to deliberate fur- arter a copy Is served.
ther or may order a new trial.4t
(Continued on page 15)
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Rule 54: Judgment; Costs

Rule 54(d) addresses attorney’s fees and
costs. A prevailing party is entitled to costs,
other than attorney’s fees, absent a federal
statute, the federal rules, or a court order
providing otherwise.#” Costs against the
United States, or any of its officers or agen-
cies may be imposed only to the extent al-
lowed by law.48 Under the prior rule, a clerk
could tax costs on 1 days notice.*® The court
then could review the clerk’s action on a mo-
tion served within the next 5 days.50 The
amended rule allows a clerk to tax costs on
14 days’ notice, and a court to review the
clerk’s action on a motion served within 7

days from the clerk’s action.5t
Rule 55: Default Judgment

Under Rule 55(b)(2), a party may apply to the
court for a default judgment. Prior to amend-
ment, if the party against whom default judg-
ment was sought made an appearance per-
sonally, or through a representative, then
that party had to be served with written no-
tice of the application for default judgment at
least 3 days before the hearing.52 The
amendment now requires a party making a
personal appearance to be served with writ-
ten notice of the default judgment applica-
tion at least 7 days before the hearing.53

Rule 56: Summary Judgment

The amendment to Rule 56 focuses on mak-
ing the timing of filing motions for summary
judgment and responses more uniform by
adding a new section on timing. The first
amendment removes subsections 56(a)(1)-
(2), which previously allowed a party to file a
summary judgment motion after only 20
days from commencement of the action had
passed, or from the date on which the op-
posing party served a motion for summary

judgment.54

Prior to amendment, Rule 56(b) stated that a
party against whom relief was sought could
move at any time, with or without supporting
affidavits, for summary judgment on all or
part of the claim.5 The amendment re-
moves the words “at any time” from the

rule’s language.>¢
The time frame for serving a motion has also

changed considerably. Prior to amendment,
Rule 56(c) had permitted a motion for sum-
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mary judgment to be served at least 10 days
before the day set for the hearing.5” An op-
posing party could also serve opposing affi-
davits before the hearing day, and the judg-
ment sought was rendered if the case file
showed that there was no genuine issue of
material fact, and that the movant was enti-
tled to judgment as a matter of law.58

Amended 56(c) now reads:

(c) Time for a Motion, Response, and
Reply; Proceedings.

(1) These times apply unless a differ-
ent time is set by local rule or the
court orders otherwise:

(A) a party may move for sum-
mary judgment at any time until
30 days after the close of all
discovery;

(B) a party opposing the motion
must file a response within 21
days after the motion is served
or a responsive pleading is due,
whichever is later; and

(C) the movant may file a reply
within 14 days after the re-
sponse is served.

(2) The judgment sought should be
rendered if the pleadings, the discov-
ery and disclosure materials on file,
and any affidavits show that there is
no genuine issue as to any material
fact and that the movant is entitled to

judgment as a matter of law.5°

Rule 59: New Trial; Altering or Amending a
Judgment

A motion for a new trial may now be filed no
later than 28 days after the entry of judg-
ment, instead of the prior 10-day limit.6° The
amendment also provides that an opposing
party has 14 days, instead of 10 days, after
being served with a motion for new trial to
file opposing affidavits.61 The amended rule
no longer permits the court to grant the op-
posing party an extension of up to 20 days
for good cause shown.62

Courts may still permit reply affidavits.63 A
court granting a new trial of its own initiative
must now do so no later than 28 days after

(Continued on page 16)
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the entry of judgment, instead of the prior
10-day limit.64 Finally, a motion to alter or
amend a judgment must now be filed no
later than 28 days after the entry of judg-
ment.65

Rule 62: Stay of Proceedings to Enforce a
Judgment

The amendment to Rule 62(a) on automatic
stays has extended the time for an extension
issuing on the judgment, or any other pro-
ceedings to enforce the judgment, from 10
days after entry of a judgment to 14 days
after entry.66

New Rule 62.1: Indicative Ruling on a Motion
for Relief that is Barred by a Pending Appeal

This new rule provides a court several op-
tions for action when faced with a timely mo-
tion for relief that it otherwise lacks authority
to grant because of a pending docketed ap-
peal. The court may defer considering the
motion, deny it, or state either that it would
grant it if the court of appeals remands for
that purpose, or that the motion raises a
substantial issue.6” If the district court
states that it would grant the motion or that
the motion raises a substantial issue, a
movant is to promptly give notice to the cir-
cuit clerk under new Fed. R. App. P. 12.1.68
“The district court may decide the motion if
the court of appeals remands for that pur-
pose.”9

Rule 68: Offer of Judgment

The amendment to this rule changes the 10-
day time period before trial within which a
defending party may make an offer of judg-
ment to an opposing party to 14 days.”® In
addition, an opposing party that accepts the
offer must file a written notice of acceptance
within 14 days of being served, instead of 10
days.7t

A party determined to be liable to another
may make an offer of judgment, even if the
extent of that liability remains to be deter-
mined by further proceedings.”2 Prior to
amendment, a party making this kind of offer
had to do so within a reasonable time, but at
least 10 days before the hearing date to de-
termine the extent of liability.”3 Such an of-
fer must now “be served within a reasonable
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time but at least 14 days before a hearing to
determine the extent of liability.”74

Rule 71.1: Condemning Real or Personal
Property

Rule 71.1(d)(2)(v) requires a notice of real
property condemnation to state, among
other things, “that the defendant may serve
an answer on the plaintiff’s attorney within
20 days after being served with the notice . .
."75 The amendment to this subsection

changes the 20-day limit to 21 days.”¢

In addition, under the prior rule, a defendant
that had an objection or defense to the tak-
ing of his real property had to serve an an-
swer within 20 days after being served with
notice.”” Post amendment, a defendant ob-
jecting to the taking of his real property must
serve an answer within 21 days after being
served with notice.”®

Rule 72: Magistrate Judges: Pretrial Order

Prior to amendment, a party objecting to a
written order of a magistrate judge’s deci-
sion of a nondispositive matter had 10 days
to serve and file objections after being
served with a copy of the order.” Also, a
party objecting to a magistrate’s recom-
mended disposition of a matter had to do so
within 10 days of being served with a copy,8°
and a party responding to another party’s
objections had to do so within 10 days after
being served with a copy.81 The amend-
ments have changed each of these 10-day

time periods to 14 days.82

Rule 81.: Applicability of the Rules in General;
Removed Actions

Prior to amendment, a party who did not an-
swer before removal of an action had to an-
swer or present defenses or objections
within the longest of

20 days after receiving a copy of the
initial pleading for relief, or 20 days
after being served with the summons
for an initial pleading on file at the
time of service, or 5 days after notice
of removal is filed.83

The amendment has changed each of the
20-day periods to 21 days, and the 5-day
period to 7 days.84

(Continued on page 17)
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Another amendment to this rule expands the
definition of “State” under 81(d)(2) to in-
clude “the District of Columbia and any
United States commonwealth or territory.”85
The term “Federal Statute” in the District of
Columbia has also been defined under
81(d)(3) as “including any Act of Congress
that applies locally to the District.”86

Il. Amendments To The Federal Rules Of
Appellate Procedure

Fed. R. App. P. 4: Appeals as of Right - When
Taken in Civil and Criminal Cases

The first amendment to Fed. R. App. P. 4
affects a motion for extension of time to file
a notice of appeal. Prior to amendment,
Rule 4(a)(5)(C) did not permit extensions
exceeding 30 days after the prescribed time,
or 10 days after entry of the order granting
the motion.8” The amendment has changed
the limit on extensions from 10 days after
entry of the order granting the motion to 14
days.s8

The second amendment to this rule affects
one of these conditions for reopening the
time to file an appeal. Under the prior rule,
one condition was that the motion be filed
within 180 days after the judgment or order
was entered or within 7 days after the mov-
ing party received notice under Fed. R. Civ. P.
77(d) of the entry, whichever was earlier.89
The amendment to Rule 4(a)(6)(B) changes
the 7-day time period to 14 days.9°

The amendment to Rule 4(b) affects appeals
in a criminal case and changes the time pe-
riod from 10 days to 14 days within which a
defendant’s notice of appeal must be filed.%1
Under the prior rule, if a defendant made any
notices for appeal under Rule 4(b)(3), the
notice of appeal from judgment of conviction
had to be filed within 10 days after the entry
of order disposing of the last motion, or
within 10 days after entry of the judgment of
conviction, whichever came later.92 The
amendment changes the 10-day time period
within this part of the rule to 14 days.93

Fed. R. App. P. 5: Appeal by Permission

A party filing an answer in opposition of a
petition for permission to appeal or a cross-
petition must now do so within 10 days after
the petition is served, instead of the prior 7-
day time limit.24 An appellant must also now
pay the district court all required fees and
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file a cost bond if required under Rule 7
within 14 days after entry of the order grant-
ing permission to appeal.9

Rule 6: Appeal in a Bankruptcy Case from a
Final Judgment, Order, or Decree of a District
Court

Prior to amendment, this rule required an
appellant, within 10 days after filing the no-
tice of appeal, to file with the clerk process-
ing the record, and serve on the appellee, “a
statement of the issues to be presented on
appeal and a designation of the record to be
certified and sent to the circuit clerk.”96 Un-
der the amended rule, appellant must now
do so within 14 days.®” The other amend-
ment to this rule now requires an appellee
who has been served with appellant’s desig-
nation, and who believes that other parts of
the record are necessary, to file with the
clerk and serve on the appellant a designa-
tion of additional parts to be included within
14 days after being served, instead of the
prior 10-day time limit.28

Fed. R. App. P. 10: The Record on Appeal

Rule 10(b)(1) had required an appellant to
follow certain steps to obtain the transcript
of a proceeding within 10 days after filing the
notice of appeal or entry of an order dispos-
ing of the last timely remaining motion.?°

The amendment changes the 10-day time
limit to 14 days.100

Rule 10(c) addresses statements of the evi-
dence when the proceedings were not re-
corded, or when a transcript is unavail-
able.191 The pre-amended rule required an
appellee that is served with a statement pre-
pared by the appellant of the evidence or
proceedings to serve objections or proposed
amendments within 10 days of being
served.192 The amended rule has changed

that 10-day time limit to 14 days.103

Fed. R. App. P. 12: Filing a Representation
Statement

Prior to amendment of this rule, an attorney
who filed a notice of appeal had to file a
statement with the circuit clerk naming the
parties that the attorney represents on ap-
peal within 10 days after filing the notice.104
According to the amendment, the attorney
must now file the representation statement
within 14 days after filing the notice of ap-
peal.105

(Continued on page 18)
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New Fed. R. App. P. 12.1: Remand after In-
dicative Ruling by The District Court on a
Motion for Relief that is Barred by a Pending
Appeal

This rule is intended to operate in conjunc-
tion with new Fed. R. Civ. P. 62.1. It states:

(a) Notice to the Court of Appeals. If
a timely motion is made in the
district court for relief that lacks
authority to grant because of an
appeal that has been docketed
and is pending, the movant must
promptly notify the circuit clerk if
the district court states either
that it would grant the motion or
that the motion raises a substan-
tial issue.

(b) Remand After An Indicative Rul-
ing. If the district court states
that it would grant the motion or
that the motion raises a substan-
tial issue, the court of appeals
may remand for further proceed-
ings but retains jurisdiction
unless it expressly dismisses the
appeal. If the court of appeals
remands but retains jurisdiction,
the parties must promptly notify
the circuit clerk when the district
court has decided the motion on
remand.106

Fed. R. App. P. 15: Review or Enforcement of
an Agency Order- application or Cross Appli-
cation to Enforce an Order; Answer; Default

Prior to amendment, Rule 15(b)(2) required
a respondent to serve on the applicant an
answer to the application and file it with the
clerk, within 20 days after the application for
enforcement was filed.197 The amended rule
changes the 20-day time period to 21
days.108
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Fed. R. App. P. 19: Settlement of a Judgment
Enforcing an Agency Order in Part

Prior to amendment, Rule 19 required a
party who disagreed with an agency’s pro-
posed judgment to file with the clerk and
serve the agency with a proposed judgment
that the party believes conforms to the opin-
ion within 7 days.109 The amendment has
extended the 7-day requirement to 10
days.110

Fed. R. App. P. 25: Filing and Service

The amendments to this rule are in accord
with the “days are days” approach previously
discussed. According to pre-amendment
Rule 25(a)(2)(ii), a brief or appendix is timely
filed if on or before the last day of filing it is
“dispatched to a third party commercial car-
rier for delivery to the clerk within 3 calendar
days.”111 The amendment removes the word
“calendar” from the rule.112 One of the man-
ners of service in the pre-amended rule was
“by a third-party commercial carrier for deliv-
ery within 3 calendar days.”113 The amend-
ment removes the word “calendar” from this

part of the rule.

Fed. R. App. P. 26: Computing and Extending
Time

Computing time under Rule 26 has signifi-
cantly changed. The amended rule now dif-
ferentiates between periods stated in days,
or a longer unit of time, and periods stated in
hours. For periods stated in days or a longer
unit of time, the amended rule excludes the
day of the event triggering the period, counts
every day including intermediate weekends
and legal holidays, and includes the last day
of the period.114 If the last day of a period is
a weekend day, or legal holiday, the period
continues to run until the end of the next day
that is not a weekend day, or legal holi-
day.115 For periods stated in hours, one

(Continued on page 19)
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must begin counting immediately on the oc-
currence of the event that triggers the pe-
riod, and count every hour, including hours
during intermediate weekend, and legal holi-
days.116 |f a period stated in hours ends on
a weekend day or legal holiday, the period
continues to run until the same time on the
next day that is not a weekend or legal holi-
day.117

A new section addressing inaccessibility of
the clerk’s office has also been added. If the
clerk’s office is inaccessible on the last day
for filing under a period stated in days, or a
longer unit of time, then the time for filing is
extended to the first accessible day that is
not a weekend day or legal holiday.118 [f the
clerk’s office is inaccessible during the last
hour for filing under a period stated in hours,
then the time for filing is also extended to
the first accessible day that is not a weekend

day or legal holiday.119

A new section defines the “last day” of a pe-
riod, unless a different time is set by statute,
local rule, or court order. If filing electroni-
cally in district court or a court of appeals,
the last day ends at midnight in the court’s
time zone, or the circuit court clerk’s princi-
pal office, respectively.120 [f filing under
Rules 4(c)(1), 25(a)(2)(B), 25(a)(2)(C), or if
filing by mail under Rule 13(b), then the last
day is the latest time for the method chosen
for delivery to the post office, third-party
commercial carrier, or prison mailing sys-
tem.121 When filing by other means, the last
day is when the clerk’s office is scheduled to
close.122

Under a new section, the “next day” is deter-
mined by “continuing to count forward when
the period is measured after an event and
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backward when measured before an

event.”123

The definition of a “legal holiday” has been
amended to include “for periods measured
after an event, any other day declared a holi-
day by the state where either of the following
is located: the district court that rendered
the challenged judgment or order, or the
circuit clerk’s principal office.”124

A new section has been added to address
extending time. Under this section, a court,
for good cause shown, may extend the time
prescribed in the rules, or by its order to per-
form an act, or may permit an act to be done
after its time expires.125 A court is prohibited
from extending the time in which a party may
file

(1) a notice of appeal (except as au-
thorized under Rule 4) or a petition
for permission to appeal; or

(2) a notice of appeal from or a peti-
tion to enjoin, set aside, suspend,
modify, enforce, or otherwise re-
view an order of an administrative
agency, board, commission, or
officer of the United States, unless
specifically authorized by law.126

The final change in this rule removes the
word “calendar” from subsection (c) on addi-
tional time after service so that the rule

reads as follows,

When a party is required or permitted
to act within a prescribed period after
a paper is served on that party, 3 days
are added after the period would oth-
erwise expire under Rule 26(a),
unless the paper is delivered on the

(Continued on page 20)
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date of service stated in the proof of
service. For purposes of this Rule
26(c), a paper that is served electroni-
cally is not treated as delivered on the
date of service stated in the proof of
service.127

Fed. R. App. P. 27: Motions

Before amendment, a party’s response to a
motion had to be filed within 8 days after
service of motion, unless the court short-
ened or extended the time,128 and the
party’s reply to a response had to be filed
within 5 days after service of the re-
sponse.129 The amendment now allows a
party’s response to a motion to be filed
within 10 days after service of the motion,
and a reply to a response to be filed within 7

days after service of the response.130

Fed. R. App. P. 28.1: Cross-Appeals

Prior to amendment, this rule required an
appellee’s reply brief to be filed “within 14
days after the appellant’s response and reply
brief is served, but at least 3 days before
argument unless the court, for good cause,
allows a later filing.”131 The amendment has

extended the 3-day time period to 7 days.132

Fed. R. App. P. 30: Appendix to the Briefs

The amendment to Rule 30(b) extends the
prior 10-day time period to 14 days in the
following contexts

In absence of an agreement between
the parties on the contents of the ap-
pendix, the appellant must, within 14
days after the record is filed, serve on
the appellee a designation of the parts
of the record the appellant intends to

\|| Pur

Email : robe
Web : ht
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include in the appendix and a state-
ment of the issues the appellant in-
tends to present for review. The appel-
lee may within 14 days after receiving
the designation serve on the appellant
a designation of additional parts to
which it wishes to direct the court’s
attention.133

Fed. R. App. P. 31: Serving and Filing Briefs

The amendment to this rule now requires an
appellant’s reply brief to be filed at least 7
days before argument, rather than 3 days
before, unless the court for good cause
shown allows a later filing.134

Fed. R. App. P. 39: Costs

The amendment to this rule now allows ob-
jections to be filed within 14 days of service
of the bill of costs, instead of the prior 10-
day time limit, unless the court extends the

time.135
Fed. R. App. P. 41: Mandate Issuance

Prior to amendment, subsection (b) of this
rule required a court’s mandate to issue “7
calendar days after the time to file a petition
for rehearing expired, or 7 calendar days
after entry of an order denying a timely peti-
tion for panel rehearing, petition for rehear-
ing en banc, or motion for stay of mandate,
whichever is later.”13¢ The amendment
omits the word “calendar” from the rule.137 A

*Jasmine Jamal Abou-Kassem is an associate in
the Business Litigation practice group of Polsinelli
Shughart PC in Kansas City. She works primarily
on complex litigation and class action matters for
both plaintiffs and defendants.
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. Rule 6(a)(2
. Rule 6(a)(2)(C
. Rule 6(a

Summary of Proposed Amendments to the
Federal Rules, p. 1, Dec. 1, 2008
(summarizing Dec. 1, 2009 amendments to
Federal Rules), available at
http://www.uscourts.gov/rules/2008-
Supreme%20Court-summary.pdf.

See supra, note |.

See supra, note |.

Supra, note I.

See supra, note | (quotations omitted).
Former Fed. R. Civ. P. 6(a).

Rule 6(a)(1)(A)-(B) (effective Dec. 1, 2009).
Rule 6(a)(1)(C) (effective Dec. 1, 2009).

Id.

Rule 6(a)(3)(A) (effective Dec. 1, 2009).
(2)(A)-(B) (effective Dec. 1, 2009).
(2)(C) (effective Dec. 1, 2009).
(3)(B) (effective Dec. 1, 2009).
(5) (effective Dec. 1, 2009).
(4)

(€

(2)

. Rule 6(a)(4)(A)-(B) (effective Dec. 1, 2009).

)
)
)
)
)
)
)

(
(
(
(
Rule 6(a
(
Rule 6(a)(C) (effective Dec. 1, 2009).
(

. Rule 6(b)(2) (effective Dec. 1, 2009).

Former Rule 6(b)(2).

. See rule 6(c)(1) (effective Dec. 1, 2009).
. See rule 6(c)(2) (effective Dec. 1, 2009).

39.
40.
41.
42,
43.
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. Rule 12(a)(1)(A) (effective Dec. 1, 2009).
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.

)
Rule 12(a)(1)(B)-(C) (effective Dec. 1, 2009).
See Rule 12(a)(4)(A) (effective Dec. 1, 2009).
See rule 12(a)(4)(B) (effective Dec. 1, 2009).
Rule 12(e) (effective Dec. 1, 2009).
Rule 12(f)(2) (effective Dec. 1, 2009).
Former Rule 13(f).
See rule 13 (effective Dec. 1, 2009).
Former Rule 14(a)(1).
Rule 14(a)(1) (effective Dec. 1, 2009).
Former Rule 15(a)(1)(A)-(B).
Rule 15(a)(1)(A)-(B) (effective Dec. 1, 2009).
Rule 15(a)(3) (effective Dec. 1, 2009).
Rule 23(f) (effective Dec. 1, 2009).
Rule 27(a)(2) (effective Dec. 1, 2009).
Former Rule 32(a)(5)(A).
Rule 32(a)(5)(A) (effective Dec. 1, 2009).

See Rule 32(d)(3)(C) (effective Dec. 1,
2009).

See Rule 38(b)(1) (effective Dec. 1, 2009).
See Rule 48(b) (effective Dec. 1, 2009).
Rule 48(c) (effective Dec. 1, 2009).

See Rule 50(b) (effective Dec. 1, 2009).

See Rule 50(d) (effective Dec. 1, 2009).
(Continued on page 22)
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44.
45,
46.
47.
48.
49.
50.
51.
52.
53.
54,
55.
56.
57.
58.
59.
60.
61.
62.
63.
64.
65.
66.
67.
68.
69.
70.
71.
72.
73.
74.

Rule 52(b) (effective Dec. 1, 2009).
See Former Rule 53(f)(2).

See Rule 53(f)(2) (effective Dec. 1, 2009).
Rule 54(d) (effective Dec. 1, 2009).
Id.

Former Rule 54(d).

Id.

See Rule 54(d) (effective Dec. 1, 2009).
Former Rule 55(b)(2).

Rule 55(b)(2) (effective Dec. 1, 2009).
Rule 56(a) (effective Dec. 1, 2009).
Former Rule 56(b).

Rule 56(b) (effective Dec. 1, 2009).
Former Rule 56(c).

Id.

Rule 56(c) (effective Dec. 1, 2009).
Rule 59(b) (effective Dec. 1, 2009).
Rule 59(c)(effective Dec. 1, 2009).

Id.

Id.

Rule 59(d) (effective Dec. 1, 2009).
Rule 59(e) (effective Dec. 1, 2009).
Rule 62(a) (effective Dec. 1, 2009).
Rule 62.1(a)(1)-(3) (effective Dec. 1, 2009).
Rule 62.1(b) (effective Dec. 1, 2009).
Rule 62(c) (effective Dec. 1, 2009).
Rule 68(a) (effective Dec. 1, 2009).
Id.

Rule 68(c) (effective Dec. 1, 2009).
Former Rule 68(c).

Rule 68(c) (effective Dec. 1, 2009).

75.
76.
77.
78.
79.
80.
81.
82.

83.
84.
85.
86.
87.
88.

89.
90.

91.

92.
93.

94.

95.
96.
97.

98.

99.
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Rule 71.1(d)(2)(v) (effective Dec. 1, 2009).
Rule 71.1(d)(2)(v) (effective Dec. 1, 2009).
Former Rule 71.1(e)(2).

Rule 71.1(e)(2) (effective Dec. 1, 2009).
Former Rule 72(a).

Former Rule 72(b)(2).

Id.

Rule 72(a), (b)(1)(2) (effective Dec. 1,
2009).

Former Rule 81(c)(2)(A)-(C).

Rule 81(c)(2)(A)-(C) (effective Dec. 1, 2009).
Rule 81(d)(2) (effective Dec. 1, 2009).

Rule 81(d)(3) (effective Dec. 1, 2009).
Former Fed. R. App. P. 4(a)(5)(C).

Fed. R. App. P. 4(a)(5)(C) (effective Dec, 1,
2009).

Former Fed. R. App. P. 4(a)(6)(B).

Fed. R. App. P. 4(a)(6)(B) (effective Dec. 1,
2009).

See Fed. R. App. P. 4(b)(1)(A) (effective Dec.
1, 2009).

Former Fed. R. App. P. 4(b)(3)(A).

Fed. R. App. P. 4(b)(3)(A) (effective Dec. 1,
2009).

See Fed. R. App. P. 5 (b)(2) (effective Dec. 1,
2009).

Former Fed. R. App. P. 6(d)(1).
Former Fed. R. App. P. 6(b)(2)(B)(i).

Fed. R. App. P. 6(b)(2)(B)(i) (effective Dec. 1,
2009).

See Fed. R. App. P. 6(b)(2)(B)(ii) (effective
Dec. 1, 2009).

See Former Fed. R. App. P. 10(b)(1).
(Continued on page 23)
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100.Fed. R. App.
2009).

101.Fed. R. App.

102.Former Fed.

103.Fed. R. App.

104.Former Fed.

105.Fed. R. App.

106.Fed. R. App.
2009).

107.Former Fed.

108.Fed. R. App.
2009).

P. 10(b)(1) (effective Dec. 1,

P. 10(c) (effective Dec. 1, 2009).

R. App. P. 10(c).

P. 10(c) (effective Dec. 1, 2009).

R. App. P. 12(b).

P. 12(b) (effective Dec. 1, 2009).

P. 12.1(a)-(b) (effective Dec. 1,

R. App. P. 15(b)(2).
P. 15(b)(2) (effective Dec. 1,

109.See Former Fed. R. App. P. 19.

110.Fed. R. App.

111.Former Fed.

112.Fed. R. App.
2009).

113.Fed. R. App.
2009)

114.Fed. R. App.
1, 2009).
115.Fed. R. App.
2009).
116.Fed. R. App.
1, 2009).
117.Fed. R. App.
2009).

118.Fed. R. App.
2009).

P. 19 (effective Dec. 1, 2009).
R. App. P. 25(a)(2)(ii).
P. 25(a)(2)(ii) (effective Dec. 1,

P. 25(c)(1)(C) (effective Dec. 1,

P. 26(a)(1)(A)-(B) (effective Dec.

P. 26(a)(1)(C) (effective Dec. 1,

P. 26(a)(2)(A)-(B) (effective Dec.

P. 26(a)(2)(C) (effective Dec. 1,

P. 26(a)(3)(A) (effective Dec. 1,

119.Fed. R. App.

2009).

120.Fed. R. App.

1, 2009).

121.Fed. R. App.

2009).

122.Fed. R. App.

2009).

123.Fed. R. App.

2009).

124.Fed. R. App.

2009).

125.Fed. R. App.
126.Fed. R. App.

20009).

127.Fed. R. App.
128.Former Fed.
129.Former Fed.

130.Fed. R. App.
Dec. 1, 2009).

131.Former Fed. R.
132.Fed. R. App. P.

2009).

133.Fed. R. App. P.
134.Fed. R. App. P.
135.Fed. R. App. P.

2009).

136.Fed. R. App. P.
137.Fed. R. App. P.
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. 26(a)(3)(B) (effective Dec. 1,

. 26(a)(4)(A)-(B) (effective Dec.

. 26(a)(4)(C) (effective Dec. 1,

. 26(a)(4)(D) (effective Dec. 1,

. 26(a)(5) (effective Dec. 1,

. 26(a)(5)(C) (effective Dec. 1,

. 26(b) (effective Dec. 1, 2009).

P. 26(b)(1)-(2) (effective Dec. 1,

P. 26(c) (effective Dec. 1, 2009).
R.
R
P

App. P. 27(a)(3)(A).

. App. P. 27(a)(4).
. 27 (a)(3)(A), (a)(4) (effective

App. P. 28.1(f)(4).
28(f)(4) (effective Dec. 1,

30(b) (effective Dec. 1, 2009).
31(a) (effective Dec. 1, 2009).
39(d)(2) (effective Dec. 1,

41(b) (effective Dec. 1, 2009).
41(b) (effective Dec. 1, 2009).
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plaintiff has only a light, prima facie burden
to prove that each of those factors was satis-
fied were incompatible with the plain lan-
guage of K.S.A. 60-223, the Kansas Su-
preme Court’s case law, and the decisions of
federal courts considering the same ques-
tion. The KADC also pointed out that the
district court failed to rigorously analyze the
predominance, manageability, and superior-
ity requirements of K.S.A. 60-223(b)(3), with
the brief focusing on the individualized ques-
tions inherent in TCPA claim and the unwar-
ranted settlement pressure inflicted on the
defendant.

This article is the first of two installments
discussing Critchfield and its impact on class
actions in this state. This first installment
summarizes the current law governing class
certification in Kansas and highlights the
important issues raised by the Critchfield
appeal. The second installment, which will
follow the court’s release of its opinion in
Critchfield, will discuss the court’s analysis
and its potential effect on future attempts to

certify Kansas class actions.

KANSAS CERTIFICATION PROCEDURE AND DRAGON |/

The class certification procedure in Kansas
is defined in K.S.A. 60-223. This statute is
patterned after Rule 23 of the Federal Rules
of Civil Procedure, and although K.S.A. 60-
223 is not identical to Rule 23,4 the Kansas
Supreme Court has “traditionally followed
the federal courts’ interpretation” of the fed-
eral rule.5 K.S.A. 60-223(a) lists four thresh-
old requirements that a party requesting
certification must prove before a district
court may certify a class: (1) numerosity, (2)
commonality, (3) typicality, and (4) adequacy
of representation. A party requesting certifi-
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cation must also demonstrate that the action
falls into one of the three categories defined
by K.S.A. 60-223(b). In Critchfield, the John-
son County District Court certified the class
under K.S.A. 60-223(b)(1)(A) (risk of incom-
patible standards of conduct)® and K.S.A. 60-
223(b)(3) (predominance of common ques-

tions and superiority of the class action).”

The Kansas Supreme Court considered
K.S.A. 60-223’s certification procedure in
detail in Dragon I, decided in 2004.8 There,
the defendants appealed from the certifica-
tion of a nationwide class of property owners
whose property allegedly contained defective
polybutylene pipe. On appeal, the defendant
claimed that the district court abused its
discretion by “not fully considering disputes
regarding facts relevant to the statutory pre-
requisites and choice-of-law problems.” 277
Kan. at 777. The plaintiffs presented two
primary arguments as to why the class certi-

fication should be upheld, including;

e That “Kansas law does not allow the con-
sideration of evidence on a preliminary,
procedural motion” because the language
of K.S.A. 60-223 is slightly different from
Federal Rule 23; and

e That “the trial court should make the certi-
fication decision solely on the basis of the
allegations contained in the pleadings.”

The Kansas Supreme Court explicitly re-
jected each of these contentions. The court
first rebuffed the plaintiffs’ argument that
Kansas should apply a different analysis
than federal courts due to differences be-
tween the Kansas statute and federal rule.
It is true that K.S.A. 60-223 states that trial
courts should consider certification “[a]s
soon as practicable after the commence-
ment and before the decision on the mer-

(Continued on page 25)
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its,”11 whereas the current federal rule
states that cases should be certified “at an
early practicable time.”12 But the Kansas
Supreme Court found “no reason to apply a
different analysis to the Kansas statute”
than that applied by the federal courts.13
Thus, Dragon | explained that a “trial court
should make the certification decision as
soon as practicable after the parties have
had an opportunity to develop and present
the facts relevant to class certification.”14

The court in Dragon | also disagreed with the
plaintiffs’ second argument that certification
decisions should be made solely on the face
of the allegations in the pleadings, similar to
a motion under K.S.A. 60-212. The court
noted that, in contrast to a motion under
K.S.A. 60-212, “‘an order certifying a class
usually is the district judge’s last word on a
subject; there is no later test of the deci-
sion’s factual premise (and, if the case is
settled, there could not be such an examina-
tion even if the district judge viewed the cer-
tification as provisional).””15 Thus, before a
court grants certification, “‘a judge should
make whatever factual and legal inquiries
are necessary under Rule 23.”716 For these

reasons, Dragon |

reject[ed] plaintiffs’ arguments and
[found] that a trial court must give
careful consideration to and conduct a
rigorous analysis of the prerequisites
imposed by K.S.A. 2003 Supp. 60-223
and, in doing so, should consider evi-
dence when submitted by the parties
and make those factual determinations
necessary to a determination of
whether the prerequisites for a class
action are met.17

In its analysis, the Kansas Supreme Court
noted that “the presence of individualized
questions, while tending to diminish the
weight of class facts, does not necessarily
defeat a prima facie showing that the class
prerequisites are satisfied.”18 But because
“the trial court did not resolve those facts
which were relevant to class certification and
which were disputed” -including choice-of-
law defenses and the potential individualized
questions of causation and damages -
Dragon | remanded and required the district
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court to perform the requisite rigorous analy-
sis under K.S.A. 60-223.19

In summary, Dragon | reached the following
important conclusions concerning the class
certification procedure in Kansas:

e Although a certification decision is re-
viewed for an abuse of discretion, discre-
tion must be exercised within the correct
legal framework. A district court does not
have discretion to certify a class if the ac-
tion fails to meet the requirements of
K.S.A. 60-223.20

e Even though there are slight differences
between the language of K.S.A. 60-223
and Rule 23 of the Federal Rules of Civil
Procedure, Kansas courts will follow the
federal courts’ interpretation of that rule.

e To comply with the “rigorous analysis”
requirement, a district court cannot merely
“accept the class allegations as true.”2t
Instead, a court facing a certification re-
quest must “give consideration to and
conduct a rigorous analysis of the prereg-
uisites” set forth in K.S.A. 60-223.22 This
includes a duty to “consider evidence if
requested by the parties and weigh the
evidence in determining if the prerequi-
sites [of K.S.A. 60-223] are met.”23

¢ When an issue arises as to one of these
certification factors, “the movant has the
burden to show” that the certification
would meet the requirements of K.S.A. 60-
223.24 This burden includes a burden on
the party requesting certification to estab-
lish that defenses -even defenses that a
defendant has the burden of establishing
at trial - do not defeat the certification
requirements?s (such as commonality,
predominance, and superiority).

These conclusions act as safeguards to pre-
serve the integrity of the certification proce-
dure and to protect defendants from unwar-
ranted settlement pressures. Each of these
holdings, however, though specifically de-
cided in Dragon I, is turned on its head by
the district court’s certification order in
Critchfield. Thus, the Kansas Supreme Court
is again faced with questions concerning
critical procedural safeguards that protect
defendants against abuse of the class action

mechanism.26

(Continued on page 26)
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THE TCPA CLASS CERTIFICATION IN CRITCHFIELD

Originally passed by Congress in 1991, the
TCPA prohibits the sending of unsolicited
advertisements via fax unless the recipient
previously consented to receiving such faxes
or the recipient had an established business
relationship with the company sending the
fax.27 Although TCPA claims are generally
enforced by the FCC or a state’s attorney
general, the TCPA also established a private
right of action for those who suffer TCPA vio-
lations. Thus, “if otherwise permitted by the
laws of rules of court of a State,” a person or
entity may bring an action for an injunction
and/or an action for damages, which the
TCPA defines as the greater of “actual mone-
tary loss” or $500.28 The TCPA further states
that upon a finding that the Act was willfully
or knowingly violated, a court may increase
the damage award up to three times the

damages otherwise available.2°

The Taranto Group, Inc. (Taranto), located in
Leawood, is a distributor and re-seller of aes-
thetic medical devices to physicians and
other medical professionals. Taranto also
provides training for the equipment it sells,
as well as aesthetic medical consulting ser-
vices. From March 2005 to March 2008,
Taranto hired two outside vendors to send
fax advertisements on its behalf. Taranto
claims that both vendors assured Taranto
that the fax lists used were obtained legally.
According to the vendors’ bills, roughly
120,000 fax advertisements were sent dur-
ing that time. The vendors did not maintain
any databases, fax numbers, or lists of the
persons or business who may have received
those faxes. In fact, the only available infor-
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mation regarding the faxes is the number of
faxes sent, the date of the fax, and the gen-
eral geographic area that the faxes were tar-
geting and/or the potential target group (e.g.,
Arkansas, dermatologists, etc.).

Critchfield received a fax advertisement sent
on behalf of Taranto in June 2007. It subse-
quently brought a private action against Tar-
anto under the TCPA. Critchfield then moved
for certification under K.S.A. 60-223, claim-
ing that it represented a class of 120,000
individuals with TCPA claims against Taranto
(based on the total number of advertise-
ments sent from 2005 to 2008). Interest-
ingly, the only proof of receipt provided by
Critchfield that any of these persons or enti-
ties received an unsolicited fax is the one fax
Critchfield received. In other words, Critch-
field requested certification of a 120,000-
member class based on one physical fax
advertisement.

Taranto opposed the certification request,
arguing that individualized inquiries were
required to determine whether the alleged
class members (1) actually received faxes
(2) without giving consent and (3) without an
established business relationship. Taranto
argued that these individual findings - which
must be made regarding each potential class
member - necessarily predominated over
any common questions that might exist.
Taranto further argued that the class was not
ascertainable and that the district court
must take into account the annihilating ef-
fect of a $69 million class action against the

alleged benefits of a class action.

The district court granted the plaintiff’s re-
quest for certification,30 defining the Critch-
field class as: “The end users of the fax

(Continued on page 27)
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numbers to which Defendant sent or caused
to be sent, [sic] one or more facsimile trans-
missions advertising Defendant’s products
or seminars from March 1, 2005 to March 1,
2008.731 The court described the standard it
applied to reach its decision in the following

manner:

Rigorous analysis is not a burden of
proof or a weighing of the facts, which
must await discovery and determina-
tion by the trier of fact; rather it in-
volves an analysis of each factor under
K.S.A. 60-223. [Citation omitted.] The
evidentiary burden of proof to show
each class certification factor is on the
Plaintiff, and since it comes before
merits discovery is complete, the bur-
den is correspondingly light, some-
times called a prima facie showing.
Only evidence from Defendant that is
undisputed may be considered. Thus,
the court does not determine factual
disputes, judge credibility, or resolve a

battle of the experts.32

Having certified the class action, the district
court made the requisite findings to allow for
Taranto’s interlocutory appeal.33 The Kan-
sas Court of Appeals accepted jurisdiction,
and the Kansas Supreme Court subse-
quently granted Taranto’s request for trans-
fer to that court under K.S.A. 20-3017.

ISSUES T0 WATCH IN THE CRITCHFIELD APPEAL

Taranto’s appeal raised several issues re-
garding the Johnson County District Court’s
certification order, including (1) that the dis-
trict court applied an improper standard and
burden of proof; (2) that the court failed to
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adequately consider the individual questions
that predominate in a TCPA action; (3) that a
class action was not superior to other meth-
ods of adjudication; (4) that certification un-
der K.S.A. 60-223(b)(1)(A) was improper; (5)
that the class definition was impermissibly
vague; (6) that the district court abused its
discretion by making findings regarding the
merits of Taranto’s defenses; and (7) that
the wholesale adoption of the plaintiff’s pro-
posed findings of fact and conclusions of law
demonstrated that the court did not rigor-

ously analyze the facts.

The KADC'’s brief, which was filed on Decem-
ber 31, 2009, and is available for viewing on
the KADC’s website at
http://www.kadc.org/Amicus.htm, focused
on three issues with widespread significance
for future certification requests in Kansas:
(1) the burden of proof for the party request-
ing class certification and the appropriate
standard for a court to apply when consider-
ing that request; (2) the predominance and
manageability requirements of putative
classes seeking certification under K.S.A. 60-
223(b)(3); and (3) the requirement that a
class action be superior to other methods of

adjudication.

Both of these briefs emphasized that the
district court’s fundamental error was apply-
ing a burden of proof - a light, prima facie
burden with no weighing of the evidence -
that is antithetical to the holding in Dragon I.
There, the Kansas Supreme Court held that
a district court faced with a certification re-
quest must carefully “consider evidence
when submitted by the parties” and “make
those factual determinations necessary” for
a rigorous analysis of the certification fac-
tors.34 If the district court were correct that a
plaintiff need make only a prima facie show-
(Continued on page 28)
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ing, there would be no rigorous analysis; a
court would simply accept as true everything
the plaintiff asserted and ignore all opposing
evidence. In fact, that is exactly what the
district court did in this case.

In response to this point, Critchfield argued
that a heightened burden of proof - such as
the preponderance-of-the-evidence burden
adopted by federal courts3> - was unwar-
ranted at the certification stage in proceed-
ings. Critchfield asserted that certifying the
class was not permanent, as certification
can always be undone, and a district court’s
certification decision says nothing about the
merits of the pending case. But as the KADC
pointed out in its amicus brief, the potential
for unwarranted settlement pressure is a
factor courts should “weigh in [their] certifi-
cation calculus.”36 Indeed, the Kansas Su-
preme Court recognized in Dragon | that sig-
nificant settlement pressure arises out of
class certification;37 thus, the court held that
a judge must “‘make whatever factual and
legal inquiries are necessary’” under K.S.A.
60-223 before making any decision regard-
ing certification.38

The district court’s application of an incor-
rect, prima facie burden of proof and its sub-
sequent failure to rigorously analyze the cer-
tification factors under K.S.A. 60-223 tainted
its entire assessment of Critchfield’s certifi-
cation request. In particular, the district
court:

e Granted certification under K.S.A. 60-
223(b)(1)(A) even though the standards of
conduct enforced in a TCPA action are
entirely statutory and even though the
proposed certification only included a re-
quest for monetary damages.3°

¢ Wholly adopted the plaintiff's definition of
the class, including the references to “end
users” and “phone numbers” without set-
ting forth a definition of end users and
without a list of telephone lines to which
faxes were sent.

o Failed to consider the individualized issues
relating to proof of receipt and Kansas’s
standing requirement, which demands that
a claimant suffer an injury-in-fact before
initiating suit.
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o Failed to consider the predominance and
manageability requirements of K.S.A. 60-
223(b)(3).

e Failed to give due weight to the annihilat-
ing potential for a $69 million judgment
and the unwarranted settlement pressure
caused by such a number.

e Failed to consider the superiority require-
ment of K.S.A. 60-223(b)(3) in light of the
legislative history of the TCPA itself, whose
sponsor specifically indicated that small
claims court was the preferred forum for
adjudicating private TCPA claims. 40

Another point of emphasis in the briefs was
the appropriate standard of review for a cer-
tification request. Dragon I clearly stated
that although a district court’s certification
decision is reviewed for an abuse of discre-
tion, a district court abuses its discretion
when it “‘has gone outside the framework of
legal standards or statutory limitations, or
when it fails to properly consider the factors
on that issue given by the higher courts to
guide the discretionary determination.’”#* In
short, a “court’s discretion must have been
exercised in light of a correct understanding
of the applicable law.”42 Thus, a district
court does not have discretion to grant certi-
fication that fails to meet the requirements
of K.S.A. 60-223.43

Despite the fact that this standard of review
was discussed in detail in Dragon I, counsel
for Critchfield continually argued that the
abuse-of-discretion standard is “whether ‘no
reasonable person would take the view
adopted by the trial court.””44 Critchfield
relied on the court’s recent decision in
Harsch v. Millers as the source of this stan-
dard. Harsch, however, involved an appeal
from a district court’s denial of a motion to
stay eminent domain proceedings, not a
class certification request. There are signifi-
cant differences in the amount of discretion
that a district court may exercise in schedul-
ing its own docket as opposed to the require-
ment that a court rigorously analyze the
statutory certification factors in K.S.A. 60-
223.46

During oral argument on January 28, the
court’s questions focused primarily on the
following four issues:

1. The appropriate burden of proof

(Continued on page 29)
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for plaintiffs requesting class certi-
fication (prima facie showing, pre-
ponderance of the evidence, or
something in between).

2. Whether receipt of a fax was a nec-
essary element of a private right of
action under the TCPA (including
the interplay between the TCPA
and Kansas’s standing require-
ment, which necessitates that a
claimant have an “injury in fact”
before bringing an action in state
court).

3. The definition of the class
(particularly the vagueness of the
“end user” phrase and the practi-
cal considerations as to whether
the class was ascertainable).

4. The proportionality of the class
damages to the actual harm in-
flicted by the alleged TCPA viola-

tions.

From the defense perspective, the justices
appeared to struggle most with the notion
that a defendant would be able to “escape”
liability under the TCPA by maintaining in-
complete fax logs (as the outside vendors
appear to have done in Critchfield). Tar-
anto’s counsel responded to these concerns
by emphasizing that even in the case where
there are holes in fax logs, a recipient of an
unsolicited fax could still recover under the
TCPA by bringing a physical copy of the fax
into small claims court and suing the sender
there. Critchfield is not a case about pre-
venting an injured plaintiff from getting his or
her day in court; it is an attempt to conflate
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the receipt of one unsolicited fax to assert a
multi-million dollar class action.

In summary, Critchfield presents the Kansas
Supreme Court with an opportunity to reaf-
firm its discussion in Dragon | concerning the
class certification procedure under K.S.A.
60-223. The oral argument in the case high-
lighted a number of areas in need of clarifi-
cation, including the plaintiff's burden of
proof at the certification stage and the need
to clearly define an ascertainable class. In
light of the court’s current opinion backlog,
as well as the grave budgetary shortfall fac-
ing the Judicial Branch this spring, it will
likely be several months before the court
issues an opinion in Critchfield. Whatever
the outcome of the case, Critchfield should
remain on the radar of any attorney defend-
ing against class certification in this state.

As with other cases in which the KADC has
filed amicus briefs, the KADC’s Amicus Com-
mittee will keep you updated as to the Kan-
sas Supreme Court’s decision in Critchfield.
In the meantime, anyone interested can ac-
cess the oral argument from Critchfield (or
any other case heard by the Kansas Su-
preme Court since January 2004) on the
Kansas Judicial Branch’s website at
http://www.kscourts.org/kansas-
courts/supreme-court/archived-

arguments.asp. A

*Before joining the firm of Thompson Ramsdell &
Qualseth, P.A., in November 2009, Ms. Warner
worked for 3 1/2 years as chambers counsel to
Chief Justice Robert E. Davis of the Kansas Su-
preme Court. She co-authored the amicus brief in
Critchfield with Todd N. Thompson, of the same
firm.
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1.

Critchfield Physical Therapy v. The Taranto
Group, Supreme Court Case No. 101,949.

47 US.C. § 227.

Dragon v. Vanguard Industries, Inc. (Dragon
l), 277 Kan. 776, 89 P.3d 908 (2004). The
second “Dragon” decision was decided in
2006 and did not alter the framework set
forth in Dragon |, except to clarify that a dis-
trict court abuses its discretion when it fails
to rigorously analyze each of the factors nec-
essary for its decision, and when “the
method of the trial court’s analysis of the
certification factors itself is flawed.” Dragon
v. Vanguard (Dragon Il), 282 Kan 349, 360,
144 P3d 1279 (2006).

E.g., compare K.S.A. 60-223(c)(1) (class
should be certified “as soon as practicable”)
with Fed. R. Civ. Proc. 23(c)(1)(A)
(certification order should be issued “at an
early practicable time”). It should also be
noted that the Class Action Fairness Act, and
in particular 28 U.S.C. § 1332(d) (amending
the requirements for diversity jurisdiction in
federal courts), relates to federal jurisdiction
and thus has clearly not been adopted in
Kansas.

Dragon I, 277 Kan. at 778.

Certification under K.S.A. 60-223(b)(1)(A)
requires a showing that “[t]he prosecution of
separate actions by or against individual
members of the class would create a risk of .
.. inconsistent or varying adjudications with
respect to individual members of the class
which would establish incompatible stan-
dards of conduct for the party opposing the
class.”

Certification may be granted under K.S.A. 60-
223(b)(3) when “the court finds that the
questions of law or fact common to the mem-
bers of the class predominate over any ques-
tions affecting only individual members, and
that a class action is superior to other avail-
able methods for the fair and efficient adjudi-
cation of the controversy. The matters perti-
nent to the findings include: (A) The interest
of members of the class in individually con-
trolling the prosecution or defense of sepa-
rate actions; (B) the extent and nature of any
litigation concerning the controversy already
commenced by or against members of the
class; (C) the desirability or undesirability of
concentrating the litigation of the claims in

10.
11.
12.
13.
14.
15.

16.
17.

18.

19.
20.
21.
22.
23.
24.
25.
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the particular forum; (D) the difficulties likely
to be encountered in the management of a
class action.”

See James P. Muehlberger and Andrew D.
Carpenter, Kansas Supreme Court Clarifies
Class Certification Standards, KADC Legal
Letter, No. 3, at 13 (Summer 2004).

Dragon I, 277 Kan. at 781-82.
Id. at 780, 782.

K.S.A. 60-223(c)(1).

Fed. R. Civ. Proc. 23(c)(1)(A).
Dragon I, 277 Kan. at 783.

Id. at 783 (emphasis added).

Id. at 782-83 (quoting Szabo v. Bridgeport
Machines, Inc., 249 F.3d 672, 675-76 [Tt
Cir.], cert. denied 534 U.S. 951 [2001]).

Id.

Id. at 783. Although the Kansas Legislature
amended K.S.A. 60-223 in 2004, the amend-
ments do not alter the requirement for a
rigorous analysis of the certification factors
or the factors themselves. See L. 2004, ch.
21,8 1.

Id. at 793 (emphasis added). Of course, the
use of the hedge “necessarily” here clearly
indicates a recognition that individualized
guestions may defeat a request for certifica-
tion. This notion is codified in K.S.A. 60-
223’s commonality and predominance fac-
tors.

Id. at 784.

Id. at 783.

Id. at 780-81.

Id., Syl. 9 2.

Id. (emphasis added).
Id. at 792.

Id. at 791-92. The Dragon | court held that
even though under Kansas’s choice-of-law
approach, a defendant claiming that a differ-
ent state’s law has the burden of demon-
strating that the foreign law should apply,
this was not the case in the context of a mo-
tion for certification. There, “the movant has
the burden to show that there are no signifi-
cant differences in the various states’ law or,
if there are variations, that they can be man-
aged by the trial court.” Id. at 792.

Although Dragon | was decided in 2004, the
last six years have seen substantial changes
in the composition of the Kansas Supreme

(Continued on page 31)
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27.
28.
29.

30.

31.

32.
33.
34.
35.

36.

37.

Court. In particular, Justices Rosen, Johnson,
and Biles have all joined the court in the
years since Dragon | was decided. While a
majority of the justices currently on the court
were also members of the Dragon | court,
that majority is only slight.

See 47 U.S.C. § 227(b)(1)(C).
47 U.S.C. § 227(b)(3).

Id. Under the trebling provision, statutory
damages may total $1,500 for each unsolic-
ited fax willfully or knowingly sent.

The district court’s certification order con-
sisted of a wholesale adoption of the plain-
tiff’s proposed findings of fact and conclu-
sions of law—complete with reference to the
findings of a special master (when there was
no special master appointed in this case).

Certification Order, at 14. This class defini-
tion was proposed verbatim by Critchfield.

Id. at 3 n. 7 (emphasis added).
Id. at 14.
Dragon I, 277 Kan. at 783.

See In re Hydrogen Peroxide Antitrust Litig.,
552 F.3d 305, 316-20 (3d Cir. 2009)
(rejecting “threshold showing” standard em-
ployed by trial court and requiring proof by a
preponderance of the evidence); Oscar Pri-
vate Equity Investments v. Allegiance Tele-
com, Inc., 487 F.3d 261, 267-69 (5th Cir.
2007) (requiring proof by a preponderance of
the evidence and recognizing that certifica-
tion “often bestows upon plaintiffs extraordi-
nary leverage, and its bite should dictate the
process that precedes it”).

Newton v. Merrill Lynch, Pierce, Fenner &
Smith, Inc., 259 F.3d 154, 168 n. 8 (3d Cir.
2001).

Dragon I, 277 Kan. at 782-83 (quoting Szabo
v. Bridgeport Machines, Inc., 249 F.3d 672,
675-76 [7th Cir. 2001)).

38.

39.

40.

41.

42.

43.
44.

45.
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Dragon I, 277 Kan. at 782-83 (quoting
Szabo, 249 F.3d at 675-76).

See, e.g., Zinser v. Accufix Research Insti-
tute, Inc., 253 F.3d 1180, 1193-95 (9th Cir.
2001) (“Certification under Rule 23(b)(1)(A)
is therefore not appropriate in an action for
damages”). Critchfield’s Petition included a
request for an injunction and a claim for con-
version, but neither of these claims is ad-
dressed in the certification order.

See 137 Cong. Rec. S. 16,205 (daily ed. Nov.
7, 1991) (statement of Senator Hollings,
sponsor of the TCPA, stating that a private
action under the TCPA would be brought
“preferably in small claims court” because
small claims court “would allow the con-
sumer to appear before the court without an
attorney” and “[t]he amount of damages in
this legislation is set to be fair to both the
consumer and the telemarketer”)

Dragon I, 277 Kan. at 779 (quoting Davis,
Standards of Review: Judicial Review of Dis-
cretionary Decisionmaking, 2 J. App. Prac. &
Process 47, 59 [2000]).

State v. Brown, 285 Kan. 261, 294, 173
P.3d 612 (2007).

Dragon I, 277 Kan. at 780, 783.

Critchfield’s Response to KADC's Amicus
Brief, at 3 (quoting Harsch v. Miller, 288 Kan.
280, 293, 200 P.3d 467 [2009]).

Harsch v. Miller, 288 Kan. 280, 293, 200
P.3d 467 (2009).

As the Kansas Supreme Court noted in
Harsch, “‘the power to stay proceedings is
incidental to the power inherent in every
court to control the disposition of the cases
on its docket with economy of time and effort
for itself, for counsel, and for litigants.”” 288
Kan. at 293 (quoting Landis v. North Ameri-
can Co., 299 U.S. 248, 254, 81 L. Ed. 153,
57 S. Ct. 163 [1936]).
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Korean War broke out a few months before
he received his commission. Three months
later, Bud was ordered to active duty as an
infantry platoon leader. By this time, Bud
had become fairly serious with his girlfriend,
Marguerite Wadsworth, and he had asked
her to marry him. When Bud got orders to
active duty, he “suggested that they wait to
get married because she was too young to
be a war widow.” Nevertheless, she did not
want to wait, so on May 31, 1951, Bud and
Marguerite were married. Just ten days after
their wedding, Bud reported to Fort Riley for
active duty. The marriage “turned out to be
a very good move,” in Bud’s wise estimation,
since they are still married 58 years later

and have three fine children.

After some training at Fort Riley, Bud re-
ceived orders to report to the receiving cen-
ter in Korea with a short refresher course at
Fort Benning, Georgia, before going over-
seas. Bud assumed that at Fort Benning
“they would be taught how to dodge North
Korean bullets,” but he was pleasantly
wrong, as the training he received was quite
good. When Bud arrived at the receiving
center, he was assigned as a platoon leader
in a heavy weapons company in the 24t In-
fantry Division. After a very short time, he
was promoted to company commander when
the present company commander left. As
Bud recalls, “This was really ironic! Just
imagine, an ex-sailor as a company com-
mander in an Army heavy weapons com-

pany.”

After Bud’s discharge from the Army, he re-
sumed his college education at Wichita Uni-
versity for one semester. That summer a
good friend of Bud’s told him what a great
job he had as an insurance adjuster. Know-
ing he would be looking for a job after
graduation in one more year, Bud inter-
viewed with his company and temporarily
abandoned his college education to be an
insurance adjuster. Bud’s initial office was
in Pratt, where he stayed for two years. The
company provided him with a lot of training
in contracts and tort law, since he would be
dealing with attorneys representing clients
with personal injury claims. After two years
of negotiating claims with the attorneys in
that area, Bud realized that he knew as
much about contract and tort law as most of
the attorneys, “but was making a lot less
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money.” So, he decided to join them in the
law business. He was transferred to Topeka
with the approval of his company to attend
Washburn Law School while still adjusting
insurance claims in the Topeka area on a
part-time basis. In those days Washburn
awarded combined degrees - that is you
could attend law school before receiving your
undergraduate degree. Bud was the only
one in his law school class that drove a new
company car each year along with a good
paying part-time job.

Bud knew that he wanted to practice law in
Wichita, so he interviewed with Wichita firms
during his senior year of law school. Bud
sent resumes to ten law firms in Wichita and
on two separate occasions he interviewed
with seven of these firms. His last interview
of the second day was at the Kahrs and Nel-
son firm. One of the reasons for Bud inter-
viewing with the firm was that Pat Kelly (later
U.S. District Judge Kelly) was one of his old
high school friends and college fraternity
brothers and he thought it would be great to
practice law with him. Bud was very im-
pressed with both Bill Kahrs and Bob Nelson,
so when they offered Bud a job at the conclu-
sion of the interview, he immediately ac-
cepted it. Bud started with the firm in Au-
gust. In November, Pat Kelly advised Bud
that he was leaving the firm to practice with
John Frank, one of the leading plaintiff’s law-
yers of that time.

Immediately upon the departure of Pat Kelly
from the law firm, the firm hired Dick Hite.
Dick Hite and Bud have now practiced law
together for more than 50 years. Early in
their practice, they were primarily an insur-
ance defense firm, although Bob Nelson was
the premier zoning and real estate attorney
in Wichita. The firm grew to a maximum of
thirty-two lawyers over the years but several
of the attorneys decided to practice on their
own or with smaller firms. Consequently, the
firm has, for the most part, been a mid-sized
firm for Kansas. Bud’s personal practice
transitioned from auto liability cases to medi-
cal malpractice defense, which he did for
more than 20 years. After Bob Nelson, Bill
Kahrs and Darrell Kellogg passed away, Bud
decided to “smell the roses” before it was
too late, so he has been of counsel and
“semi-retired” for the past 14 years.

Bud recalls a unique experience in his law
practice which few practitioners may encoun-

(Continued on page 33)
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ter. His law practice started before the Kan-
sas Code of Civil Procedure was in place;
therefore attorneys did not have the right to
take discovery depositions in state court.
John Frank filed a motion in a significant
personal injury case to take the discovery
deposition of the plaintiff and the trial judge
denied it. However, the judge allowed an
interim appeal on this significant issue. Bill
Kahrs called Bud into his office and told him
to go argue the case before the Supreme
Court but he was to do his best to lose the
appeal because everyone wanted the right to
take discovery depositions. Bud recollects
the odd feeling he had to stand before the
highest court in the state and hope you do

your best to lose.

Bud was elected as secretary of the Wichita
Bar Association in 1963. Bud recalls that in
contrast with practice today, at that time
there were fewer than 400 lawyers in Wich-
ita and, since it was his obligation as secre-
tary to sign every member’'s membership
card, he knew every lawyer in the association
by their first name. Now, with more than one
thousand lawyers in the association, it is
difficult to know more than 10-20% of the
members. Bud was elected President of the
Wichita Bar Association in 1978, an honor
that brought with it much hard work.
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Bud was inducted into Fellowship of the
American College of Trial Lawyers in 1975. At
his induction ceremonies, Bud approached
the head table and obtained an autograph
from Judge John Sirica. Sirica was the Chief
Judge for the U.S. District Court for the Dis-
trict of Columbia, where he rose to promi-
nence after ordering President Nixon to turn
over his recordings of White House conversa-
tions during the Watergate scandal. Bud
recalls that Judge Sirica’s autograph was the
one and only autograph he ever asked for,
and he still values it highly because of his

admiration for the Judge.

The Kansas Supreme Court appointed Bud
to the Board of Law Examiners in 1986 and
he served on that Board for nine years. His
experience on the Board proved a rewarding
and interesting part of his career, both from
writing questions for each examination and
from participating in the hearings which were
held regarding the individual’s qualifications
to take the bar exam.

Bud was particularly honored to receive the
William Kahrs Lifetime Achievement Award,
bestowed by KADC at the 2009 Annual Meet-
ing. As Bud mentioned during his remarks at
the KADC luncheon, the award is especially
meaningful to him because of his own per-
sonal and professional relationship with Bill
Kahrs, whom Bud felt was the best trial law-
yer he has ever seen. Congratulations Bud,
on an honor well deserved!a

CONGRATULATIONS TO OUR 2009 AWARD RECIPIENTS

H.W. “Bud” Fanning
Kahrs Award for Lifetime Achievement

Scott C. Nehrbass
Distinguished Service Award

F. James Robinson
Silver Helmet Award

Thomas R. Buchanan
Benedict Arnold Award

Congratulations to all these deserving recipients!
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poor attitude. The district court granted the
Liberal Animal Hospital's motion for sum-
mary judgment, which argued no implied
contract for employment existed. Sander
appealed. In Kansas, an employer may dis-
miss an employee for good cause, for no
cause, or even for wrong cause without being
subject to liability, unless an express or im-
plied-in-fact contract restricts the employer's
right to terminate the employee at will.
Sanders claimed the Employee Handbook
created an implied-in-fact contract and that
the hospital breached that contract when it
failed to follow the progressive discipline
procedures set forth in the handbook. How-
ever, Sander signed an acknowledgement
stating she understood the contents of the
handbook and also testified that, based on
her reading of the handbook, she under-
stood she could be fired for any reason. The
handbook also included numerous provi-
sions that characterized the employment
relationship as at-will and disclaimed the
existence of an employment contract.

The Court of Appeals held the Employee
Handbook was not an implied-in-fact con-
tract and the hospital could fire Sander at
will. It noted that the mere existence of a
progressive discipline policy is insufficient to
overcome clear language affirming an at-will
employment relationship. An employer can
prevail on summary judgment if the em-
ployee only presents evidence of his or her
unilateral expectations of continued employ-
ment. The Court of Appeals also rejected
Sander's argument that the district court
erred because it did not give her an opportu-
nity for oral argument. Supreme Court Rule
133 provides an adverse party can request
oral argument within 5 days of service of the
motion. Sander did not request oral argu-
ment until she filed her response to the hos-
pital's motion. With her request untimely,
the trial court was not required to set the
motion for oral argument.

The trial court also ruled that because con-
tinued employment was a condition for vaca-
tion time under the Employee Handbook,
Sander was not eligible for accumulated va-
cation pay. Whether vacation time consti-
tutes an earned wage is determined by the
employment contract and policies. The
Court of Appeals held Sander had no legal
basis to claim a right to vacation pay unless
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it could be found in a contract for employ-
ment. After looking to the Employee Hand-
book, the Court of Appeals concluded Sander
was not entitled to vacation pay. Affirmed.

104,455 - In the Matter of the Marriage of
Giesick and Berning - Per Curiam - Affirmed
- Sedgwick.

In the Matter of the Marriage of Tim W. Gie-
sick and Carol A. Berning, Case No. 101,
455 (Kan. App. January 22, 2010)

Berning appealed the order of the court de-
nying reinstatement of maintenance after
her divorce from Giesick. The divorce was
entered in September 2003 and ordered
maintenance to Berning for five years. In
March 2008, Carol filed for reinstatement of
maintenance. The trial court concluded that
Berning overextended herself after the di-
vorce and relied upon an income source that
had a termination date. It held Giesick had
no legal obligation to bail her out of a situa-
tion she created.

Berning argued the trial court erred by con-
sidering the circumstances at the time of the
divorce. The Court of Appeals determined
the plain statutory language regarding main-
tenance does not limit the district court's
consideration to only those circumstances
temporally present on the day of the rein-
statement hearing. District courts have wide
discretion in setting maintenance. The dis-
trict court heard evidence that Giesick ac-
cepted the financial realities of the divorce
by taking Chapter 7 bankruptcy, living with
his parents, living in low-income housing,
and then working his way back to financial
independence. Further, Berning's acquisi-
tion of new debt was uncontroverted. The
record showed Berning borrowed for her
daughter's benefit, for nonessential trips and
entertainment, and spent a tax refund on a
vacation. While she needed to replace an
aging motor vehicle, she chose to purchase a
new vehicle which resulted in considerable
debt. Considering she was living rent free in
a small town on about $21,000 annual in-
come, a reasonable person could conclude it
was fair, just and equitable for her to bear
the costs of her own maintenance rather
than to continue relying on Giesick. Af-
firmed.

104,739 - Ireland v. Byrne, et al. - Leben, J.
- Reversed - Miami.

Kimberly Ireland v. Edward V. Byrne, Kevin

(Continued on page 35)
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Ireland, James Ireland, and Allyson R. Reed,
Case No. 101,739 (Kan. App. January 22,
2010)

Kimberly and Kevin were involved in a bitter
divorce that began in March 2007. Kimberly
filed a separate suit in 2008 against Kevin,
his attorney, and several others, alleging
invasion of privacy, defamation, negligent
infliction of emotional distress, blackmail,
and civil conspiracy. Kevin and Bryne filed a
motion to dismiss on the ground that none of
Kimberly's claims had even facial validity.
The day before the scheduled hearing on the
defendants' motion, Kimberly filed a Motion
to Dismiss Without Prejudice. The district
court proceeded with a hearing on the defen-
dants' motion and granted the motion, con-
cluding Kimberly had admitted all of its alle-
gations since she had not filed a written re-
sponse. The court dismissed Kimberly's
claims with prejudice. The court ordered the
defendants to prepare the order of dis-
missal. Kimberly's attorney did not agree
with the form of the order and the judge
scheduled a further hearing to resolve that
dispute. At that hearing, the district court
adopted a journal entry mostly matching the
proposed entry prepared by defense coun-
sel. The district court granted sanctions
against Kimberly, finding her objections had
not been appropriate. Kimberly appealed
the sanctions order.

Under K.S.A. 60-241, Kimberly had the right
to dismiss her suit without needing the ap-
proval of the court of the defendants prior to
the defendants filing of an answer or motion
for summary judgment. Here, the defen-
dants did not file an answer but a motion to
dismiss. Kimberly responded by filing a mo-
tion to dismiss her action without prejudice.
The Court of Appeals recognized prior case
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precedent which held when a document
seeking dismissal is filed within the time
frame set out in K.S.A. 60-241(a)(1), it will
operate as an automatic dismissal of the
action upon filing even though it may be la-
beled a "motion to dismiss" rather than a
"notice to dismiss." The Court of Appeals
ultimately found no good reason that the
caption of Kimberly's pleading should control
over its content. As such, it should have
been dismissed upon her filing of the Motion
to Dismiss.

Regarding Kimberly's appeal of the subse-
quent sanction order, the Court of Appeals
found no authority for the district court to
enter sanctions against Kimberly over a dis-
pute that arose regarding how to document
the district court's rulings about other mat-
ters over which the district court had lost its
authority because Kimberly had already
properly dismissed her action. The sanction
order, entered without authority, was a void
judgment. Reversed.

101,917 - In the Matter of the Marriage of
Stevens - Per Curiam - Affirmed - Lyon.

In the Matter of the Marriage of Denise Gray
Stevens and Timothy Stevens, Case No.
101,917 (Kan. App. January 22, 2010)

The mother appealed from the district court's
order related to a motion for change of resi-
dential placement of her minor son filed by
her ex-husband, the father. She claimed the
court erred in changing residential place-
ment to the father and by ordering her to
prepay the father's expenses as a condition
of scheduling a rehearing, in denying her
motion for a continuance, and in calculating
her child support payments.

There were four change of placement mo-
tions filed before the instant motion. The

(Continued on page 36)
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father filed his motion and served the
mother with a copy. He then mailed a notice
of hearing to the mother at a wrong address.
She learned of the hearing only a few days
before its scheduled date. At the hearing,
she requested an extension and the court
denied her request. The mother and father
testified and the court spoke privately with
the child. The court found a material change
in circumstances, noting the child's falling
grades and rising school absences, the dis-
ruption in the mother's home, and the con-
trasting stability in the father's home. The
court changed primary residential placement
to the father. The mother moved for a re-
hearing based on the improper notice of
hearing. The court granted the rehearing but
held the mother failed to request a continu-
ance when she had ample opportunity to do
so before the hearing. As such, the father
incurred expenses for him and his witnesses
to travel from Kentucky to the hearing. The
court conditioned the rehearing on the
mother's reimbursement of the father for his
travel expenses for the initial hearing. The
mother paid the court-ordered travel ex-
penses and a rehearing was held. The court
again determined that the change in circum-
stances warranted a change in residential

placement.

On appeal, the Court of Appeals determined
that conditioning rehearing on the payment
of the father's expenses was within the
court's sound discretion. Local rules re-
quired the request for continuance to be
filed at least 72 hours prior to the scheduled
hearing. The court noted the mother could
have sought a continuance consistent with
the local rules, but failed to do so. Once she
learned about the hearing, she failed to no-
tify the court of the father's counsel of her
need for a continuance; rather, she waited
until the day of the hearing, knowing the fa-
ther would be traveling from Kentucky. With
respect to the mother's appeal of the denial
of the continuance, the Court of Appeals de-
termined this issue was moot because she
ultimately requested and was granted a re-
hearing, where she had the opportunity to
cross-examine the father and his withesses
and to present her own evidence to oppose
the father's motion. The mother also
claimed the district court erred as a matter
of law in establishing her child support obli-
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gation because it denied her request for an
adjustment based on her extended summer
parenting time with the child and the inter-
state pay differential. While the average
weekly wage in Kentucky was $6 less than
Kansas, the Court of Appeals determined the
mother did not calculate how this minor dif-
ference in the cost of living would affect her
child support. On this point, the mother
failed to demonstrate any abuse of discre-
tion. Finally, the Court of Appeals deter-
mined that the district court did not abuse its
discretion when it decided to change resi-
dential placement to the father as there was
substantial evidence to support the district
court's findings in this regard.

102,136/102,137 - In the Matter of the
Adoption of J.R.M. and Z.T.M. - Per Curiam -
Affirmed - Johnson.

In the Matter of the Adoption of J.R.M. and
Z.T.M., Case Nos. 102, 136 and 102,137
(Kan. App. January 22, 2010)

Father had two children. He and Mother
never married. Mother later married Stepfa-
ther. Stepfather filed a petition to adopt the
two children. Father did not consent to the
adoption. The district court granted the peti-
tion over objection of Father, finding he
failed in his obligations as a parent for the 2
years prior to the filing of the petition. Father
was disabled and receiving social security
payments (SSA) for his disability. The chil-
dren also received SSA payments as a result
of Father's disability. The primary issue was
whether the SSA payments satisfied Father's
obligation to provide financial support such
that his consent is required before Stepfa-
ther can adopt.

The Court of Appeals determined the SSA
payments did not satisfy Father's obligation
to provide financial support. The SSA benefit
was $66 per child per month. The district
court indicated that Father's relationship
with his sons had been largely non-existent
since March or April of 2004. The court con-
cluded that Father's relationship with the
children was affected by both his mental
disabilities and his violent temperament,
including his convictions of criminal threats
in 2006 against Stepfather and Mother, and
the stalking charges in 2007. The court con-
cluded Father failed the test of demonstrat-
ing love and affection for his children and is
an unfit parent. Father argued the court
erred in not considering the SSA payments.

(Continued on page 37)




Kansas Defense Journal

Winter - 2010

Summary of Unpublished Opinions
(Continued from pg 36)

The court must evaluate whether a natural
parent failed to assume both the duty of fi-
nancial support of a child and the duty of a
parent to show affection, care, and interest
toward their children. Unless the parent has
failed on both sides of the ledger for the 2
consecutive years preceding the filing of the
adoption petition, the parent's consent is
necessary for the adoption. Father's primary
argument is that the district court erred in
finding he failed on the financial side of the

ledger test.

The record was devoid of any action Father
took to provide his children with any addi-
tional amounts over their $66 per month
SSA benefit. The court noted the father was
incarcerated for a significant portion of the
two prior years, yet he kept his entire SSA
monthly check of $680 per month despite
the fact he was living rent free. The Court of
Appeals determined that the SSA payment
was incidental and wholly inadequate for the
proper physical, mental, and emotional de-
velopment of his children. The Court of Ap-
peals agreed with the district court that Fa-
ther utterly failed on both sides of the ledger
so that his consent to Stepfather's adoption
was unnecessary. The Court of Appeals fur-
ther found the district court did not err in
determining that Father was unfit and that it
was in the best interests of the children to
grant the adoption.

102,287 - In the Matter of the Adoption of
Baby Girl P. - Leben, J. - Affirmed - John-
son.

In the Matter of the Adoption of Baby Girl P.,
Case No. 102,287 (Kan. App. January 22,
2010)

Lauren and Devon had a relationship. Lau-
ren became pregnant and ended the rela-
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tionship during the early months of the preg-
nancy. She subsequently sent Devon a text
message saying she had a miscarriage and
asked that he have no further contact with
her. Baby Girl P was born in June 2008. Lau-
ren waived her parental rights and placed
the child with an adoption agency. Lauren
gave the adoption agency an incorrect last
name for Devon and told it that he lived in
Florida. Devon learned about Baby Girl P's
birth when an investigator called his mother
in August 2008. Devon immediately met
with an attorney to initiate legal proceedings
to assert his parental rights. The prospective
adoptive parents filed an adoption action in
July 2008. Devon filed an answer in that

case asking for custody in early September.

Devon sent a letter to the adoptive parents,
expressing joy at meeting his daughter and
offering his support. He and his mother then
delivered some gifts to the adoption agency
in December. The district court found Devon
failed to support the child after learning of
her birth and that the child's best interests
would be served by terminating his parental
rights. The court noted he had not brought a
separate paternity lawsuit, which could have
established an order of support he would
have been required to pay. With respect to
the child's best interests, the court noted
Devon failed to timely discover the child's
birth even though he was living in the same
county as Lauren. The Court of Appeals
agreed with the district court's finding Devon
failed to provide financial support, rejecting
his vague offer of "something, anything" that
might be needed without specifics. Other-
wise, he provided a few gifts in December: a
quilt, some shirts, and two bibs. Kansas
case law has held that neither general offers
of support nor inconsequential or incidental
provisions are sufficient. It is insufficient for

(Continued on page 38)
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a father to merely stand ready. The father
must take affirmative action to provide sup-
port upon learning of the child's birth rather
than waiting to see what the court might
eventually order. The Court of Appeals also
found the district court's conclusion regard-
ing the child's best interests was also sup-
ported by the evidence, finding Devon did
not use all means at his disposal to investi-
gate Lauren's claim of miscarriage. Affirmed.

102,762 - In the Interest of J.J. - Per Cu-
riam - Vacated and remanded - Shawnee.

In the Interest of J.J., Case No. 102,762
(Kan. App. January 22, 2010)

The natural mother appealed from the dis-
trict court's termination of her parental
rights. She argued the State failed to prove
by clear and convincing evidence that she
was an unfit parent or that she was unlikely
to change in the foreseeable future. Be-
cause it was not apparent from the record
that the district court applied the clear and
convincing evidence standard, the Court of
Appeals reversed and remanded.

102,922 - In the Interest of K.B.J. and B.J.J.
- Per Curiam - Affirmed - Sumner.

In the Interest of K.B.J. and B.J.J., Case No.
102,922 (Kan. App. January 22, 2010)
Father appealed the district court's order
terminating his parental rights to his daugh-
ters. Father raised a due process issue and
two evidentiary issues. The father claimed
he was denied due process and denied the
right to counsel during the adjudicatory
stages of the CINC proceedings. He did not
dispute that he was personally served, had
the assistance of court appointed counsel,
and was able to fully participate in the chal-
lenged termination proceedings. The Court
of Appeals found the only aspect of the pro-
ceeding before it was the finding of unfitness
and the resulting termination of parental
rights. Thus, no due process violations were
properly before the court on review. Father
next argued the trial court erred by admitting
evidence that adoption was a viable option
for the children, claiming that evidence was
not relevant to the threshold determination
of his fitness. The Court of Appeals held the
father's fithess was considered at the same
time as the termination of his parental
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rights. The journal entry showed that the
court considered the father's fitness to par-
ent at length without any reference to the
potential adoption. Finally, the father argued
the district court erred when it allowed the
Court Services Officer to testify regarding
information she learned about his criminal
history by consulting the Department of Cor-
rection's Kansas Adult Supervised Popula-
tion Electronic Repository (KASPER). The
Court of Appeals agreed the district court
erred in taking judicial notice of information
the CSO learned from KASPER. The Depart-
ment of Corrections explicitly states it does
not guarantee the accuracy of the informa-
tion contained in KASPER. Based on the dis-
claimer, the Court of Appeals held it was not
subject to judicial notice; however, the Court
of Appeals held this error was harmless.

Affirmed.

102,946 - In the Interest of A.B. and M.B. -
Per Curiam - Affirmed - Sumner

In the Interest of A.B. and M.B., Case No.
102,946 (Kan. App. January 22, 2010)
Mother appealed the district court's orders
granting temporary custody of her two
daughters to SRS, claiming the evidence was
insufficient to support a finding of probable
cause to believe an emergency existed that
threatened her children's safety. The district
court affirmed the magistrate's order of tem-
porary custody, reasoning, in part, that expo-
sure of the children to illegal controlled sub-
stances and her prescription drug use had
lowered Mother's capacity to care for her
children to the point of placing them in dan-
ger. The Court of Appeals held that in making
a probable cause finding under K.S.A. 38-
2243(i)(1)(B), the magistrate had to make a
practical, common-sense determination of
whether, under the totality of the circum-
stances, there was a substantial basis for a
reasonably prudent person to believe an
emergency existed that threatened the chil-
dren's safety. The Court applied a more def-
erential standard of review to determine
whether the evidence provided the magis-
trate with a substantial basis for finding that
an emergency existed which threatened the
children's safety. The Mother's abuse of pre-
scription drugs, together with the children's
exposure to Father's illegal drugs and para-
phernalia was enough to convince the court
that there was a substantial basis for a rea-
sonably prudent person to believe an emer-
(Continued on page 39)
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gency existed that threatened the children's
safety, notwithstanding Mother's attempts to
remedy the situations prior to the magis-
trate's hearing. Affirmed.

January 15, 2010

COURT OF APPEALS
Docket Number / Case Name / Judge / Dis-

position / County

100,502 - Cooper v. Nexlearn - Per Curiam
- Affirmed in part, reversed in part, and re-
manded with directions - Sedgwick.

Michael Cooper v. NexLearn, LLC, Case No.
100,502 (Kan. App. January 15, 2010) (48
page opinion)

NexLearn employed Cooper as its president.
After it terminated Cooper’s employment,
Cooper filed a lawsuit for breach of employ-
ment contract, among other claims. Follow-
ing several motions for summary judgment
by both parties and a jury trial, the district
court entered judgment in favor of Cooper.
Both sides appealed. On appeal, NexLearn
argued the district court erred when it denied
its motion for summary judgment on Coo-
per’s claim that he had an implied employ-
ment agreement. In absence of an employ-
ment contract, employment in Kansas is at
will. There are two recognized exceptions to
this general rule in Kansas. First, under an
implied contract theory, the employment
contract is interpreted more broadly. It rec-
ognizes an implied obligation on the em-
ployer to not terminate an employee arbitrar-
ily where a policy or program of the em-
ployer, either express or implied, restricts the
employer’s right of termination at will. Em-
ployee manual guidelines that set out
grounds and procedures for discharge are
viewed as part of the employment contract
and bar the employer from violating its own
policies in discharging an employee. The
second exception is for lawsuits in tort for
retaliatory discharge based on the theory
that dismissal of employees for reasons that
violate a particular public policy are action-
able. Where it is alleged an employment
contract is implied in fact, the understanding
and intent of the parties is to be ascertained
from several factors, including written or oral
negotiations, the conduct of the parties form
the commencement of the employment rela-
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tionship, the usage of the business, the
situation and objective of the parties giving
rise to the relationship, the nature of employ-
ment, and any other circumstances sur-
rounding the employment relationship which
would tend to explain or make clear the in-
tention of the parties at the time the employ-
ment commenced. The determination of the
intent of the parties is generally a question
of fact. After a review of the evidence pre-
sented, the Court of Appeals agreed with the
district court that questions of fact precluded
it from granting summary judgment.

Next, NexLearn raised an argument that the
trial court made inconsistent rulings by
granting NexLearn’s motion for summary
judgment regarding the purchase of Coo-
per’'s units in the company and then submit-
ting the value of the units to the jury as an
element of damages. The Court of Appeals
held the district court granted summary judg-
ment in favor of NexLearn on the unit-value
claim and that judgment was binding on the
trial court. The Court of Appeals accepted
NexLearn’s argument and determined the
trial judge should not have instructed the
jury to consider the value of the units as-
signed to Cooper as an element of damages
in connection with his claim for breach of an
implied employment agreement. As such,
the Court of Appeals set aside the jury ver-
dict in the amount of $11,017 for the value
of Cooper’s units.

NexLearn argued the district court also erred
when it denied its motion for judgment not-
withstanding the verdict and allowing the jury
to award damages of its failure to pay Coo-
per vacation pay and the cost of health insur-
ance premiums after his termination. After a
careful review of the evidence admitted at
trial and resolving all facts and inferences
reasonably drawn therefrom in favor of Coo-
per, the Court of Appeals found Cooper’s
own testimony supported a claim of $3,600
for vacation pay; however, there was also
undisputed evidence that NexLearn paid
Cooper an extra $2,122.08 over and above
his salary. While these payments were not
designated as vacation pay, the Court of Ap-
peals held there was no other explanation to
account for the additional sums paid by Nex-
Learn. The Court of Appeals concluded Coo-
per was only entitled to the difference be-
tween these two figures and adjusted the
award of vacation pay to $1,477.92. On the
(Continued on page 40)
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health insurance premiums issue, Nex-
Learn’s employee handbook provided a gen-
eral health insurance plan covering all em-
ployees. Viewing the evidence in the light
most favorable to Cooper, the Court of Ap-
peals held there was sufficient evidence to
support the award for the cost of health in-

surance premiums.

The trial court found at a post-trial hearing
the NexLearn had willfully failed to pay Coo-
per for unused vacation pay and health in-
surance premiums that constituted wages
under Sec. 44-315(b) and awarded him a
100% penalty. NexLearn appealed. The trial
judge did not make any specific findings on
this issue. The Kansas Court of Appeals has
defined “willful” in the context of K.S.A. 44-
315(b) by stating: “A willful act is one indicat-
ing a design, purpose, or intent on the part of
a person to do wrong or to cause an injury to
another.” The Court of Appeals found there
was no evidence that NexLearn’s conduct
indicated a design, purpose or intent to
cause injury to Cooper and concluded the
decision to award the penalty was not sup-
ported by the evidence.

NexLearn’s last point on appeal argued Coo-
per’s attorney fees were not caused by Nex-
Learn’s breach of employment agreement
and, further, that the fees awarded (approx.
$59,000) were not reasonable. The district
court found that both the operating agree-
ment and the employment agreement pro-
vided for recovery of attorney fees; however,
the district court did not make any findings
on how it segregated the attorney fee award
between the two agreements and Cooper’s
various claims. The Court of Appeals found
Cooper was only entitled to attorney fees
caused by any breach of the employment
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agreement. In the end, NexLearn and the
other defendants were granted summary
judgment on almost all of Cooper’s claims,
including his claim that NexLearn wrongfully
purchased his ownership interest in the com-
pany. The only claim presented to the jury
was for the breach of the implied employ-
ment agreement. On this claim, NexLearn
had already paid Cooper’s entire salary and
the only actual damages were the costs for
vacation pay and health insurance premi-
ums. The Court of Appeals held, in light of
the substantial reduction in Cooper’s dam-
ages being affirmed on appeal, it was appro-
priate to remand the award of attorneys fees
to the district court for reconsideration.

Cooper also raised several issues relating
the district court’s summary judgment rul-
ings. After careful consideration of each of
the issues raised, the Court of Appeals af-
firmed all issues appealed by Cooper, includ-
ing issues related to mediation, a motion to
compel, his claimed attorney fees and re-
quest for punitive damages, the adoption of
a business plan, a power of attorney, the
change of control of the company, and an
alleged breach of fiduciary duty.

102,076 - In the Matter of the Marriage of
Godfrey - Per Curiam - Affirmed - Meade.

Jennifer Godfrey v. Michael Godfrey, Case
No. 102,076 (Kan. App. January 15, 2010)
After a divorce in 2005, the couple’s children
lived mainly with the mother, Jennifer, in
Meade, Kansas. When Jennifer moved from
Meade to McPherson (182 miles away) in
2008, Michael wanted the children to stay
with him in Meade. The district court
granted residential custody to Michael in
Meade, Kansas. Jennifer appealed. When a
party appeals a district court’s grant of a

(Continued on page 41)
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motion to modify custody, the Court of Ap-
peals reviews for an abuse of discretion.
First, the Court of Appeals found the district
court appropriately found that Jennifer’s
move constituted a material change in cir-
cumstances. After a review of the record,
the Court of Appeals determined that the
district court considered the factors set forth
in K.S.A. 60-1620(c) and K.S.A. 60-
1610(a)(3)(B). The Court of Appeals noted
that K.S.A. 60-1610(a)(3)(B)(vi) does not
specify that the district court must consider
how the children have adjusted to the new
location. Here, the district court considered
the children’s home, school, and community
situation in Meade. Jennifer also argued
Michael’s motion to modify was not timely.
She argued that she gave a 30-day notice;
however, Michael only responded with a mo-
tion to modify parenting time and did not
object to the move. She contended Michael
should have filed a motion to modify custody
once he learned of the move, arguing the
purpose of the 30-day notice is to allow the
nonresidential custodial parent a time in
which he can file a motion to modify custody
if he objects to the move. The Court of Ap-
peals rejected this argument and pointed out
that K.S.A. 60-1620(c) does not set forth a
deadline for the filing of such a motion. The
Court noted, if it accepted Jennifer’s argu-
ment, it would be rewarding a parent for ig-
noring an upcoming court hearing and mov-
ing away from the jurisdiction of the court.

SUPREME COURT

Docket Number / Case Name / Judge / Dis-
position / County

102,230 - In the Matter of the Suhr Trust -
Per Curiam - Affirmed - Sedgwick.
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In the Matter of the Paul F. Suhr Trust, Case
No. 102,230 (Kan. January 15, 2010)

This was an appeal to the Kansas Supreme
Court from a district court judgment reform-
ing a 1999 non-charitable trust establish by
Paul F. Suhr. Reformation was based on
K.S.A. 58a-416 of the Kansas Uniform Trust
Code (KUTC) for the purpose of accomplish-
ing the settlor’s original intent to reduce or
eliminate federal estate taxes in his spouse’s
estate by passing on part of her life interest
in his estate to children and grandchildren.
Paul’s revocable living trust provided for the
creation of a credit shelter trust if his wife
survived him. After Paul’s death, Helen was
informed that the trust as drafted, due to a
scrivener’s error, did not fully use Paul’s ap-
plicable exclusion credit, and therefore did
not accomplish his goals of reducing or elimi-
nating federal estate taxes and transferring
wealth to his lineal descendants tax free.
Helen, as trustee, filed a petition to modify
the trust pursuant to K.S.A. 58a-410(b),
which permits a trustee to seek and obtain
the court’s approval of a proposed modifica-
tion of a trust. K.S.A. 58a-416 provided the
court may retroactively modify a trust to
achieve the grantor’s tax objectives in a
manner that is not contrary to the grantor’s
probable intentions. All beneficiaries were
notified of the filing of the petition; however,
the IRS was not so notified. The Kansas Su-
preme Court noted that the lack of notice to
the IRS was not problematic as the IRS does
not have standing to object to the proceed-
ings because the taxing event had not yet
occurred. Based on the uncontested evi-
dence presented, the district court adopted
modifications to the trust retroactive to the
date of creation. Helen appealed. The Kan-
sas Supreme Court transferred her appeal to
itself based upon the holding of Commis-
sioner v. Estate of Bosch, 387 U.S. 456, 18

(Continued on page 42)
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L.Ed. 2d 886, 87 S. Ct. 1776 (1967). Here,
the Court had jurisdiction under the Declara-
tory Judgments Act to review the propriety of
the trustee’s reformation of the trust at is-
sue. The trustee was asking the Kansas Su-
preme Court to affirm the district court’s ap-
proval of the retroactive reformation of
Paul’s trust. The trust created a general
power of appointment in Helen, because it
had given her the right to appoint assets to
anyone. The Kansas Supreme Court noted
the result of such an appointment is that the
assets subject to the power will be included
in the powerholder’s estate at death and
thus will be taxable to the powerholder. The
Supreme Court noted that clearly was not
what the Suhrs had intended. So, unless
modifications were permitted, the assets of
the “Marital Trust” originally intended to be
able to pass estate tax free to take full ad-
vantage of Paul’s unified credit, would be
less than originally intended and would be
unintentionally taxed upon Helen’s death.
The district court’s retroactive reformation
fixed these problems to achieve the settlor’'s
tax objectives. The Kansas Supreme Court
concluded that the changes made by the
district court were in accord with the prob-
able intent of Paul and Helen and were, thus,
authorized by K.S.A. 58a-416. Affirmed.

January 8, 2010

COURT OF APPEALS

Docket Number / Case Name / Judge / Dis-
position / County

101,442 - Staffing Kansas City, Inc. v. R.J.

Dutton Inc. - Per Curiam - Reversed and
remanded with directions - Johnson.
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Staffing Kansas City, Inc. v. R.J. Dutton Incor-
porated, Case No. 101,442 (Kan. App. Janu-
ary 8, 2010)

Staffing appealed the district court’s ruling
that there was no contract between Staffing
and Dutton, with regards to the permanent
placement of an employee. Staffing pro-
vided a temporary employee to Dutton. One
day after the temporary period ended, Dut-
ton hired the employee full-time. While the
employee was a “temp,” Dutton was respon-
sible for signing a weekly time sheet for
Staffing. After the signature on the form, the
weekly time sheet included a provision that
provided if the employer wanted to employ
the employee on a full time basis within one
year from the date the time sheet was
signed, the employer would have to pay
Staffing a fee. Staffing learned about the
subsequent employment and billed Dutton a
permanent placement fee of approximately
$6,000. Staffing brought a limited action
matter and was successful. Dutton ap-
pealed and the district court ruled in favor of
Dutton, finding, in part, the weekly time
sheets do not constitute written contracts
with respect to any of the language con-
tained below the defendant’s signature. The
Court of Appeals held the district court erred
in ruling that Dutton could not be bound as a
matter of law by anything below its signature.
The general rule in determining the enforce-
ability of such contract provisions is whether
the clauses are conspicuous. After a careful
review of the time sheets at issue, the Court
of Appeals found, based on the applicable
law, it was likely Dutton might be bound by
the language of the front of the time sheets
but not the language on the back. By signing
the time sheets on multiple occasions and
continuing to request help from Staffing, the
Court of Appeals held Dutton entered into
this contract with Staffing and then breached

(Continued on page 43)
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it by hiring the employee within 1 year of her
temporary contract. The Court of Appeals
held the time sheets should be construed
together with the parties’ initial staffing
agreement, forming a binding contract with
respect to the terms of the standard recruit-
ing fee. The Court of Appeals did determine,
however, that there was an ambiguity with
respect to whether the fee was 16% of the
actual salary of the employee or the ex-
pected salary. The Court of Appeals found
the district court should have limited dam-
ages to 16% of the actual salary of the em-
ployee. The time sheet also had an incon-
spicuous reference to the payment of attor-
neys fees. Staffing was ultimately awarded
16% of the totally salary earned by the em-
ployee of approximately $800.00 and its
request for attorneys fees were denied. Re-
versed and remanded. (Concurring and Dis-
senting Opinions).

101,544 - Bedard v. Scottsdale Insurance,
et al. - Per Curiam - Affirmed - Stafford.

James Bedard v. Scottsdale Insurance and
National Casualty Company, Case No.
101,544 (Kan. App. January 8, 2010)

The issue on appeal: whether, under the
uncontroverted facts, there was a valid writ-
ten rejection of underinsured motorist cover-
age by Bedard’s employer, Roush Trucking?
Bedard was driving a vehicle owned by his
employer when he was hit by a car who
failed to stop at a Stop sign. He settled with
the other driver’s insurance company for
policy limits and then filed suit against his
employer’s carrier, claiming he was an in-
sured under the policy and entitled to
$1,000,000 coverage to pay his underin-
sured motorist claim as provided in K.S.A.
40-284(a). National filed a motion for sum-
mary judgment asserting there was a written
coverage rejection under K.S.A. 40-284(c)
that limited underinsured motorist coverage
to $60,000. Based on the uncontroverted
facts, the trial court granted National’s mo-
tion. Bedard appealed. After considering
the trial court’'s Memorandum and Order
granting summary judgment, the Court of
Appeals held the trial court’s order was a
proper disposition of the litigation and the
court’s findings of fact and conclusions of
law adequately explain the decision. Af-
firmed. The decision is further supported by
the Court of Appeals’ published decision
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Ochs v. Federated Mut. Ins. Co., (No.
101,562), decided this same day.

103,125 - In the Interest of J.L.C., M.L.C,,
L.J.C., and G.L.C. - Per Curiam - Affirmed in
part under Supreme Court Rule 7.042(d) and
(e) and dismissed in part - Sumner.

December 31, 2009

COURT OF APPEALS
Docket Number / Case Name / Judge / Dis-

position / County

100,262 - Scarrow v. Johnson - Per Curiam
- Affirmed - Dickinson.

Marcellyn Scarrow v. Rodney Johnson, Case
No. 100,262 (Kan. App. December 31,
2009)

Johnson appealed the trial court’s judgment
in favor of Scarrow in the amount of approxi-
mately $70,000 after the parties ended their
4-year cohabitation. The judgment repre-
sented half of the value of the new home
built by the parties. Scarrow filed a cross-
appeal arguing the judgment should have
included the value of the real estate upon
which the home set and that she was not
responsible for half of Johnson’s mortgage
on the real estate. The district court held that
it had broad equitable powers to divide the
jointly accumulated property of parties who
are no longer cohabitating. The issue before
the trial court was the equitable division of
property jointly accumulated with the intent
that each would have an interest. Prior to
the relationship, Johnson acquired 72 acres
of property. Once the parties became a cou-
ple, they decide to put a mobile home on the
property and to renovate it. Then, they de-
cided to construct a home on the property
for their use. The Court of Appeals noted the
trial court found the parties contributed ap-
proximately equal amounts of money and
labor to the construction of the parties’
home and the property should be divided.
The Court held this finding was supported by
the evidence and there was no abuse of the
trial court’s discretion. With respect to the
division of the real property upon which the
home set, the Court of Appeals concluded
Johnson owned the real estate prior to his
relationship with Scarrow and, based on the
controlling law, the property was not divisible
once the cohabitation terminated. Scarrow
also objected to being assigned half of the

(Continued on page 44)
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sum of the outstanding mortgage without
being granted an interest in the land. The
Court of Appeals rejected Scarrow’s objec-
tion and held there was no requirement that
the assignment of half of the amount of a
mortgage obligation cannot be done without
awarding a specific interest in the object of
the mortgage to the person it was assigned
to. The Court of Appeals also rejected John-
son’s argument that the trial court erred in
denying his motion for new trial, finding the
trial court’s ruling was supported by substan-
tial competent evidence.

101,123 - Walker, et al. v. Davis - Leben, J.
- Affirmed - Sherman.

Emily Walker, Jesse Shaver, John Shaver,
and Joseph Shaver v. Janet Shaver Davis, as
Trustee of The Mildred Shaver Testamentary
Trust, and as Trustee of The James Shaver,
Sr. Testamentary Trust, Case No. 101,123
(Kan. App. December 31, 2009)

Four children of James Shaver Jr. filed suit
against their aunt, Janet Shaver, seeking an
accounting to determine whether their father
got all he was entitled to when his parents
died. Janet served as trustee for a trust one
of her parents created and as the estate
executor when the second parent died.
James and Janet’s parents both died more
than 10 years before James’ children filed
this suit. Further, James, who survived his
parents by more than 5 years, had not
brought suit against his sister. The district
court granted Janet’s motion to dismiss
(treated as a motion for summary judgment)
on the basis that James’ children were not
beneficiaries of the trust at issue in the law-
suit and that they did not have standing to
sue. The Court of Appeals determined that
ruling was correct, stating only a beneficiary
under the trust had any rights concerning it,
and none of James’ children were beneficiar-
ies of the trust when James Sr. died ant the
trust ended by its own terms. James Jr. and
Janet were the only beneficiaries of Mildred’s
trust when it ended; the children of James Jr.
were never beneficiaries during the trust’s
existence. While Mildred’s trust was in exis-
tence, the children of James Jr. had a contin-
gent interest in it. Had their father died be-
fore the trust terminated, they would have
become actual beneficiaries. However, Mil-
dred’s trust terminated upon James Sr.’s
death and James Jr. was still alive. So,
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James Jr. took his share of the trust property
at that time. Any remaining right to the prop-
erty comes to the children of James Jr.
through their rights, if any, to his property,
not through some contingent right to benefit
from Mildred’s trust. Thus, they have no
standing to sue Janet in her capacity as the
successor trustee. Affirmed.

104,190 - In the Matter of the Marriage of
Smith - Per Curiam - Affirmed - Shawnee.
101,476 - Goodell v. Tyson Fresh Meats -
Per Curiam - Affirmed - Workers Compensa-
tion Board.

Nicole Goodell v. Tyson Fresh Meats, Case
No. 101,476 (Kan. App. December 31,
2009)
Tyson appealed the decision of the Workers
Compensation Board awarding benefits to
Goodell. Tyson argued there was not a ma-
jority opinion by the Board regarding the na-
ture and extent of Goodell’s work disability.
Whether the Board entered a majority opin-
ion under K.S.A. 44-555¢(k) is a question of
statutory interpretation over which the Court
of Appeals had unlimited review. Two major-
ity Board members held Goodell suffered a
compensable injury to her lower back. Two
minority Board members agreed that she
suffered a compensable injury to her lower
back. These four members only disagreed
with how the award should be computed.
However, the two majority Board members
were joined by the one separate minority
Board member in finding that both the
scheduled lower leg injury and the nonsched-
uled lower back injury should be combined
for purposes of determining Goodell's whole
person permanent impairment and work
disability. Based on this, the Court of Ap-
peals found the Board entered a decision
where at least three members agreed on all
the points of law entered by the Board and
the Board complied with the mandates of
K.S.A. 44-555¢(k). Next, Tyson challenged
the Board’s assessment of work disability for
injuries to Goodell’s lower back. On this
point, the Court of Appeals determined Tyson
was asking the Court of Appeals to reweigh
the evidence and assess the credibility of
witnesses, which the Court of Appeals was
precluded from doing. On this point, the
Court of Appeals held there was substantial
support for the majority decision of the
Board. Tyson also argued the Board errone-
ously relied on a doctor’s permanent partial
impairment rating of 3% to the body as a
(Continued on page 45)
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whole for Goodell’s lower back condition be-
cause the AMA Guides to Evaluation of Per-
manent Impairment do not include impair-
ment ratings for this condition. The Court of
Appeals noted the lack of an impairment
rating listed in the AMA Guide does not re-
quire a finding of zero impairment. K.S.A.
44-510e(a) specifically contemplates the
existence of impairment ratings not con-
tained in the AMA Guides. Here, the Court of
Appeals determined the doctor’s testimony
concerning his computation of Goodell’s im-
pairment rating for sacroiliac derangement
to be supported by the evidence. Tyson con-
tended the Board also erred in finding Goo-
dell made a good faith effort to find appropri-
ate post accident employment. The Court of
Appeals noted Bergstrom v. Spears Manu-
facturing Co., 289 Kan. ___,214,P.3d 676
(2009), abolished the requirement that an
injured worker put forth a good-faith effort to
find appropriate post accident employment.
As such, the Board did not err in awarding
Goodell 100% wage loss in calculating her
work disability award. Finally, Tyson argued
the Board erred in combining her scheduled
injury with the nonscheduled lower back in-
jury to arrive at a single functional impair-
ment and a single work disability award.
Here, K.S.A. 44-510d only covered Goodell's
left lower leg injuries. Kansas courts have
held that if the injury is both to a scheduled
member and to a nonscheduled portion of
the body, compensation should be awarded
under K.S.A. 44-510e. Thus, the Court of
Appeals held the Board did not err in consid-
ering her permanently and totally disabled.

102,208 - In the Interest of L.M. - Per Cu-
riam - Dismissed - Crawford.

In the Interest of L.M., Case No. 102,208
(Kan. App. December 31, 2009)

The mother appealed the district court’s de-
cision to deny her request to appoint the
great-grandmother as the permanent custo-
dian of her child. The Court of Appeals dis-
missed for lack of jurisdiction. The mother
previously appealed this exact issue, which
was summarily dismissed by the Court of
Appeals. The Court of Appeals noted its posi-
tion that its review of this issue in this sec-
ond appeal is precluded under the law of the
case doctrine. Under that doctrine, once an
issue is decided by the court, it should not be
relitigated or reconsidered unless it is clearly
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erroneous or would cause manifest injus-
tice. The Court of Appeals previously deter-
mined that the district court’s decision to
deny the great-grandmother’s appointment
as the child’s permanent custodian is not a
“disposition” for purposes of K.S.A. 38-
2273(a) as argued by the mother. Affirmed.

December 24, 2009

COURT OF APPEALS
Docket Number / Case Name / Judge / Dis-
position / County

100,871 - In the Matter of the Estate of
Trembley - Per Curiam - Affirmed - Cloud.

In the Matter of the Estate of Henrietta M.
Trembley, Case No. 100,871 (Kan. App. De-
cember 24, 2009)

The appeal raised the questions of whether
the district court abused its discretion in al-
lowing co-administrator compensation and
attorney fees in amounts less than re-
quested, in allowing attorney fees to an heir-
at-law, and in denying the co-administrators
an allowance for expert witness fees. The
Court of Appeals held the district court based
its decision on substantial competent evi-
dence and did not abuse its discretion in any

of its rulings.

104,465 - Hauserman v. Westar Energy -
Per Curiam - Affirmed - Workers Compensa-
tion Board. 101,675 - State v. Saucedo -
Per Curiam - Remanded with directions -
Seward.

Richard Leroy Hauserman v. Westar Energy,
Inc., Case No. 101,465 (Kan. App. December
24, 2009)

Westar appealed the decision of the Workers
Compensation Board awarding Hauserman
permanent partial disability, medical ex-
penses, and future medical expenses.
Westar claimed the Board lacked substantial
competent evidence to find that Hauserman
suffered an injury that arose out of and in
the course of employment with Westar.
Westar alleged that Hauserman’s work du-
ties did not cause him to experience in-
creased disability. Westar argued there was
no evidence that Hauserman’s work activi-
ties accelerated his need for surgery more
than his day-to-day activities. Westar con-
tended that a repetitive work injury must not
only aggravate symptomology, but must also

(Continued on page 46)
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increase disability. The Court of Appeals
determined that the Board only needed evi-
dence that job-related activities aggravated
the worker’s condition, not that the work
activities aggravated it more than his non-
work activities. It held the Board had sub-
stantial evidence that Hauserman’s condi-
tion was aggravated by his job-related activi-
ties. With respect to the increased disability
issue, the Court of Appeals noted that deter-
mination of an aggravation of symptoms ver-
sus an aggravation of the condition can be
difficult to factually distinguish. The Court of
Appeals found there was substantial and
competent evidence to support the finding of
a work-related injury. Westar also took issue
with the Board’s determination of the date of
accident. The Court of Appeals commented
that Westar improperly characterized the
date of accident as the date when an actual
injury must occur. The Court of Appeals held
the appropriate date of accident is either the
date Westar received written notice of
Hauserman'’s injury or the date Hauserman’s
condition was diagnosed as work related,
whichever is earliest. Westar received writ-
ten notice on February 14, 2007; yet, the
condition was not diagnosed as work-related
until July 9, 2007. The district court correctly
determined the date of accident was Febru-
ary 14, 2007. The Court of Appeals rejected
Westar’s contention that the application for
hearing was untimely, finding the date of
accident was the same date as the date of
notice and Hauserman timely filed his appli-
cation for hearing.

102,250 - In the Matter of the Adoption of
Baby Boy L. - Leben, J. - Reversed and re-
manded with directions - Sherman.

In the Matter of the Adoption of Baby Boy L.,
Case No. 102,250 (Kan. App. December 24,
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2009)

The mother surrendered the child to an
adoption agency for adoption by a couple
she had met. The agency stopped the adop-
tion after an incident of domestic violence in
the couple’s home. The agency then se-
lected the couple now before the Court of
Appeals, although the mother had by then
indicated a desire to have the child returned
to her. The district court ruled in favor of the
prospective adoptive parents, concluding the
mother had unconditionally given up her pa-
rental rights and that the adoption agency
had not abused its discretion in placing the
child with the prospective adoptive parents.
The law of New Jersey applied to the case.
Under New Jersey law, the Court of Appeals
determined the discretion to make a final
placement decision was with the court and
not the adoption agency. The Court of Ap-
peals reversed the district court and re-
manded the case so the district court could
determine appropriate placement, finding
the mother’s surrender was a conditional
surrender under New Jersey law and, as
such, she was entitled to participate in the
district court’s proceeding to determine the

appropriate placement.

December 18, 2009

COURT OF APPEALS

Docket Number / Case Name / Judge / Dis-
position / County

100,199 - Knarr, et al. v. Moser, et al. - Per
Curiam - Affirmed - Johnson.

William Malcom Knarr and Hallmark Farms,
LLC v. James Moser, Hallmark Arabian
Farms, LLC, and Thomas Heshion, Case No.
101,199 (Kan. App. December 18, 2009)
After a bench trial, the district court entered

(Continued on page 47)
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judgment for Knarr and Hallmark Farms.
The district court awarded Knarr certain per-
sonal property, livestock, and a monetary
judgment in the amount of approximately
$160,000. Heshion appealed. Heshion ar-
gued that the bench trial had no legal frame-
work. The Court of Appeals determined that
issue was not preserved for review and was
without merit. The parties had engaged in a
number of different business agreements
regarding two pieces of property. They pre-
sented to the Court and requested that the
Court resolve all issues between them. The
Court of Appeals rejected Heshion’s com-
plaint that there was no pretrial order, find-
ing Heshion requested the trial procedures
used by the district court, litigated all issues
and claims, introduced the evidence he
wished, and was not limited by the district
court. The Court of Appeals also determined
that Heshion failed to preserve his argument
that the district court failed to make suffi-
cient findings of fact and conclusions of law.
While Heshion’s motion for reconsideration
stated his disagreement with those findings
and conclusions, he failed to challenge the
adequacy of the same. Further, the Court of
Appeals held the findings were sufficient and
the conclusions were in fact supported.
Heshion argued the district court erred in its
determination that a June 3, 2006 agree-
ment controlled the disposition of the case.
He argued unsuccessfully that the term
“succeeds prior agreements” was ambigu-
ous. The Court of Appeals held the district
court properly found the June modification
was the final recitation of the parties’ agree-
ment and controlled the disposition of the
case. Heshion claimed the district court
placed too much emphasis on the plain lan-
guage of the agreement rather than his evi-
dence that Knarr misrepresented facts or
breached his duty of good faith and fair deal-
ing. The district court made it clear that both
parties attacked the others’ credibility. The
Court of Appeals denied Heshion’s argu-
ment, stating it would not reweigh the evi-
dence or pass on the credibility of witnesses.
100,576 - Daniels v. Quest Cherokee -
Greene, J. - Reversed and remanded with
directions - Montgomery.

Roger Dean Daniels v. Quest Cherokee,
L.L.C., Case No. 100,576 (December 18,
2009)
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Quest, successor in interest to lessee of an
oil and gas lease, appealed the district
court’s summary judgment canceling the
lease for failure to pay shut-in royalties. The
lease had no express provisions that ad-
dressed the impact of the payment or non-
payment of shut-in royalties or otherwise
provided how such payment or nonpayment
should relate to the duration of the lease
term. The trial court entered a stipulation
that led to a summary judgment in favor of
Daniels canceling the lease and awarding
damages and attorney fees. Quested ap-
pealed, arguing that its failure to pay the
shut-in royalties should not have resulted in
the cancellation of the lease but, rather, it
entitled Daniels to a money judgment for the
unpaid royalties. The Court of Appeals found
that the shut-in royalty provision of the lease
imposed a contractual obligation to pay or
tender the shut-in royalties. Further, it found
that such a clause generally supports an
action to recover any unpaid royalties rather
than an action to cancel the lease. Because
the lease did not set forth the effect of non-
payment, the Court of Appeals determined
the lease was ambiguous. The Court of Ap-
peals remanded to the district court with
directions to vacate the judgment of cancel-
lation that was based on an errant view of
the shut-in covenant and directed the parties
to address the dilemma posed by the am-
biguous lease and to otherwise litigate such
other issues as they deem appropriate, in-
cluding the contention that lease cancella-
tion is warranted due to the lack of a well
capable of producing in paying quantities or
due to the failure of Quest to exercise dili-
gence in seeking or connecting to a market
for the gas.

101,320 - Mutziger v. Homier Distributing
Co., et al. - Leben, J. - Affirmed - Workers
Compensation Board.

Danny Mutziger, Il v. Homier Distributing
Company and Wausau Underwriters Insur-
ance Company, Case No. 101,320 (Kan.
App. December 18, 2009)
Mutziger was Killed in an on-the job acci-
dent. The guardian for a 12 year old child,
Bowman, filed a claim for survivor’s benefits
under Kansas workers’ compensation law,
which was awarded. The employer and in-
surance carrier appealed, arguing Mutziger
was not the presumptive father of Bowman,
who was born while his mother was married
to another man. Mutziger acknowledged in
(Continued on page 48)
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writing that he was Bowman's father, an
Oklahoma order determined that he was
Bowman'’s father, and ordered that he pay
child support. The employer and carrier were
attempting to rely on evidence gathered after
the deadline to submit the same. In a work-
ers’ compensation proceeding, the ALJ sets a
date - called the “terminal date” - for each
side to have all evidence submitted. The
Board found that the parties did not agree to
extend the terminal date and that the em-
ployer failed to ask the ALJ for any relief until
after the judge decided the case. Whether to
extend a terminal date is a discretionary call
for the ALJ. Reviewing based on an abuse of
discretion standard, the Court of Appeals
found the employer had ample opportunity to
obtain whatever evidence it sought to pre-
sent in the case. The Board’s denial of the
employer’s appeal was appropriate. The
resolution of this issue was decisive as to all
issues in the case. Further, the evidence
supporting the Board’s factual finding that
Bowman was Mutziger's son was ample, and
certainly substantial. While there is a statu-
tory presumption that the husband is the
father of a child born during the marriage,
there is also a presumption that a man who
acknowledges paternity in writing is the fa-
ther and another presumption that a man
who has been ordered to pay support is the
father. When presumptions conflict under
Kansas law, the one that is founded on the
weightier considerations of policy and logic,
including the best interests of the child, shall
control. Mutziger acknowledged his pater-
nity and the support order was duly filed in
district court pursuant to Oklahoma law. The
Board determined that the employer did not
have just cause to refuse payment after it
received the paternity order. The Court of
Appeals agreed that there was no substan-
tial question regarding paternity and, as
such, no just cause to deny payment as of
June 1, 2004. The Court of Appeals held the
Board did not err in ordering the employer to
pay interest on the award.

101,721 - Brian Aviation v. Anderson - Per
Curiam - Affirmed - Bourbon.

Brian Aviation, L.L.C. v. Dan Anderson, Case
No. 101,721 (Kan. App. December 18,
2009)

Brian Aviation, LLC (BAL) appealed the trial
court’s ruling to reduce its claims for dam-
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ages. Anderson damaged his plane and re-
ceived an estimate from BAL for the repairs,
which was approved by Anderson’s insur-
ance company. Anderson agreed BAL could
repair the plane with a used part as the
plane had been manufactured in 1959. BAL
completed the repair by installing the used
part; however, the part was damaged. BAL
billed Anderson, who failed to pay. BAL initi-
ated a collection suit and was awarded
$6,600. On appeal to the district court, the
trial court ruled BAL never should have in-
stalled the dented replacement part and that
it took much longer for BAL to complete the
repairs than had been promised. The trial
court reduced BAL’s damage award to
$1,800. The Court of Appeals recognized
there was evidence that Anderson never
wanted BAL to put the damaged replace-
ment part on the plane. The Court of Ap-
peals noted the trial court’s ruling indicated
it believed Anderson’s testimony in this re-
gard. As such, the Court of Appeals cannot
reweigh the testimony and evidence. The
Court of Appeals affirmed the trial court’s
decision, holding there was no abuse of judi-
cial discretion.

101,867 - Security Bank of Kansas City v.
Williams - Per Curiam - Affirmed - Wyan-
dotte.

Security Bank of Kansas City v. Kathy Wil-
liams, Case No. 101,867 (Kan. App. Decem-
ber 18, 2009)
Williams appealed from the district court’s
judgment of foreclosure. Williams argued the
district court erred in its determination that
the Bank was the proper party to maintain
the foreclosure proceeding. The district
court found Security Bank was the current
owner of the underlying mortgage and note.
The Court of Appeals determined there was
substantial competent evidence of record to
support the district court’s finding that Secu-
rity Bank was the real party in interest. Wil-
liams also argued the Bank failed to release
monies it owed to her under a prior settle-
ment, which was rejected by the district
court. The Court of Appeals refused to re-
weigh the disputed evidence on this point
and held the district court’s finding was
based on substantial, competent evidence.
Williams argued that the Bank’s agent’s en-
try onto the property was not contractually
authorized and, further, that the agent dam-
aged the property. After a review of the evi-
dence, the Court of Appeals affirmed the
(Continued on page 49)
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district court’s finding that the mortgaged
property had been abandoned and Security
Bank gave proper and timely notice to Wil-
liams, thereafter taking appropriate action
under the terms of the note and mortgage to
protect and preserve the property.

101,910 - In the Interest of E.W. - Per Cu-
riam - Appeal dismissed - Sedgwick.

In the Interest of E.W., @ minor child under

the age of eighteen, Case No. 101,910 (Kan.

App. December 18, 2009)

SRS appealed the district court’s decision,
finding no reasonable efforts were made to
find an adoptive home for EW. The Court of
Appeals dismissed the appeal for lack of
jurisdiction. SRS claimed that an adoption
placement decision is a discretionary func-
tion of the executive branch of government,
and without an allegation of bad faith or un-
reasonable conduct amounting to fraud, the
district court does not have jurisdiction to
review an SRS decision regarding place-
ment. The Court of Appeals noted that con-
stitutional grounds for reversal asserted for
the first time on appeal are not properly be-
fore the appellate court for review. As such,
SRS’s separation of powers argument was
not properly before the Court of Appeals.
The opposing side argued that, under the
Code, an interested party only has a right to
appeal from any order of temporary custody,
adjudication, disposition, finding of unfitness
or termination of parental rights. The Court
of Appeals examined each of these catego-
ries and determined that the order SRS was
appealing did not fall into any of them. SRS
was appealing the district court’s decision
regarding a change in E.W.’s placement.
SRS acknowledged the appellate court does
not have jurisdiction to hear appeals from
adoption placement decisions. As such, the
Court of Appeals determined it lacked juris-

diction to consider the appeal.

December 11, 2009

COURT OF APPEALS

Docket Number / Case Name / Judge / Dis-
position / County

99,946 - Schmidt, et al. and Flatcoat Stor-
age, ll, LLC. v. Keeler, Grisham and DJ of
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Kansas, Inc. - Per Curiam - Affirmed - Sedg-
wick.

Richard Schmidt, Vicki Schmidt and Flatcoat
Storage, Il, LLC v. Jerry Keeler, John
Grisham, and DJ of Kansas, Inc., Case No.
99,946 (Kan. App. December 11, 2009)
Grisham appealed the district court’s order
granting the plaintiffs’ motion for partial
summary judgment, finding that he breached
the parties’ joint venture agreement, and,
further, erred in dismissing his counter-
claims. The parties were involved in a num-
ber of business deals involving storage facili-
ties. Under one agreement, the parties’ con-
tract provided the defendants would not re-
ceive any compensation beyond the actual
costs of construction. The plaintiffs sued the
defendants arguing that the defendants
billed the plaintiffs for $175,996.95 in ex-
cess of the actual costs of construction for
the project, which the defendants denied.
Further, as a result of a proposed sale and
termination agreement, the defendants re-
ceived $250,000.00 that was supposed to
be returned if the proposed sale fell through,
which it did. As such, the plaintiffs argued
the defendants’ counterclaims should be
dismissed because they waived their rights
to the storage facilities in exchange for the
$250,000.00. On the breach of contract
claim, the trial court granted the plaintiffs
approximately $125,000 in damages. The
trial court held Grisham’s counterclaims
failed because the defendants made no at-
tempt to place the parties back in their origi-
nal positions when they failed to repay the
$250,000. On appeal, the Court first re-
jected Grisham’s argument and determined
that there was no ambiguity in the contract
at issue with respect to the term “cost of
construction.” The Court of Appeals next
determined the trial court properly found
that defendants overbilled plaintiffs approxi-
mately $125,000. Grisham argued he
should not be liable for the expenses be-
cause Defendant Keeler was solely responsi-
ble for submitting the invoices. Finding that
the contract required Grisham to oversee
and monitor the construction work and to
make sure only the actual costs of construc-
tion would be charged, the Court held
Grisham is liable for the overbilled expenses.
Finally, the Court of Appeals rejected
Grisham’s argument that the trial court failed
to apportion liability amongst the defen-

(Continued on page 50)
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dants. The plaintiffs sought a joint and sev-
eral judgment for damages. As such, it was
Grisham’s responsibility to seek indemnifica-
tion from the other defendants if he felt that
he was improperly forced to pay the liability
for his co-defendants

101,692 - In the Matter of the Marriage of
Short - Per Curiam - Affirmed - Bourbon.

Wendy Short v. Robert Short, Case No.
101,692 (Kan. App. December 11, 2009)
Robert appealed the decree of divorce
granted to Wendy by default judgment.
Robert claimed the district court should have
provided him notice of the default hearing
and the district court abused its discretion by
sua sponte granting the default judgment.
Robert did not file any motion to set aside
the default divorce decree; rather, he filed a
notice of appeal. K.S.A. 60-255 provides for
notice of the default hearing if the defendant
has entered an appearance. “Appearance”
means an overt act by which a party comes
into court and submits himself or herself to
its jurisdiction. If a party fails to enter an
appearance and the case proceeds to a
hearing for default judgment, the court may
set the hearing for default at its discretion
pursuant to Supreme Court Rule 132. The
Court of Appeals found that Robert failed to
enter an appearance and, as such, was not
entitled to notice of the default hearing.

Rule 132 applied and the district court had
the discretion to set the default hearing at
any time without notice to Robert. Robert
correctly argued that the district court may
not grant a default judgment sua sponte.
But, Robert’s argument that the district court
granted the default judgment sua sponte in
this case was not supported by the record on
appeal. Robert argued that Wendy did not
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wish to proceed on the petition for divorce.
The only evidence on this point was that
Wendy appeared at the default hearing in
person and pro se. The record was silent as
to what occurred at the hearing. Thus, the
Court of Appeals could not determine
whether Wendy asked the court to grant the
petition or whether she requested the court
not grant the divorce. The Court of Appeals
noted it was Robert’s burden to designate a
sufficient record to establish the claimed
error. Affirmed.

104,909 - Ostmeyer v. Amedistaff, LLC and
American Home Assurance Company -
Greene, J. - Affirmed - Workers Compensa-
tion Board.

Toni Ostmeyer v. Amedistaff, L.L.C., d/b/a
The Right Solutions, and American Home
Assurance Company, Case No. 101,909
(Kan. App. December 11, 2009)
Ostmeyer, a traveling nurse for Amedistaff,
appealed the denial of her workers compen-
sation claim, arguing the Board erred in con-
cluding that her injury did not arise out of or
in the course of her employment. She
worked 13 to 26 week contracts at hospitals
needing temporary nursing staff. Her con-
tracts provided that the company was not
responsible for housing expenses. While she
was working a 13 week contract in Hutchin-
son, she was staying at a local hotel. On her
day off, she was attacked by an assailant on
her way home from dinner, causing her to
suffer a degenerative and bulging spinal
disc. She sought workers compensation
benefits for the injury. The ALJ and, subse-
quently, the Board found she did not suffer
an injury arising out of and in the course of
her employment because she was injured on
her day off and she was not at increased risk
for her injuries because of her employment.
Whether Ostmeyer suffered injuries that
(Continued on page 51)
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arose out of and in the course of her employ-
ment presented a question of fact. Thus, the
Court of Appeals had to determine whether
the finding was supported by substantial
evidence. While the Court of Appeals recog-
nized a traveling salesmen whose travel it-
self is part of the job is within the Act under
Kansas law, it held that travel to and from
fixed-situs employment does not fall within
the Kansas Act. In considering whether the
employment caused Ostmeyer to be exposed
to an added risk or hazard to some degree
greater than if not in her employment, the
Court noted if it did, then any mishap during
a hotel stay would be compensable (falling in
the shower, food poisoning from a local res-
taurant). The Court of Appeals held such
broad coverage was not consistent with the
legislative intent or with the appellate case
law considering such questions. Affirmed.

102,068 - Maxwell v. Deluca - Per Curiam -
Affirmed - Johnson.

102,706 - In the Interest of M.C. - Per Cu-
riam - Affirmed - Wyandotte.

In the Interest of M.C., minor child under the
age of eighteen, Case No. 102,706 (Kan.
App. December 11, 2009)

The State had filed a motion to terminate the
mother’s parental rights citing the child’s
need for permanency, which was granted.
The mother appealed. The Court of Appeals
determined it was highly probably, by clear
and convincing evidence, that the mother’s
parental rights should be terminated and
such termination was in the best interest of
the minor child because in the absence of
such termination, no permanency would
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likely be achieved for the child.

December 4, 2009

COURT OF APPEALS

Docket Number / Case Name / Judge / Dis-
position / County

100,447 - Schumacher, et al. v. Morris, et
al. - Per Curiam - Affirmed - Morris.

Bertha Schumacher, individually and in her
capacity as the representative of the Estate
of Leo Robert Schumacher v. Edna Morris
and Vivian Morris, Case No. 100,447 (Kan.
App. December 4, 2009)

Bertha Schumacher, individually and as the
representative of the Estate of Leo Robert
Schumacker, deceased, appealed the district
court’s granting of summary judgment in
favor of the defendants. Bertha filed a law-
suit against the defendants alleging breach
of contract, fraud, and conversion in the sale
of real estate to Mark and Vivian using funds
given them by Bertha’s late husband,
Robert. Edna and Robert were siblings.
Mark was Robert’'s nephew and was married
to Vivian. Robert had provided money to be
used by Mark and Vivian with respect to the
purchase of certain real property. Edna,
Mark and Vivian claimed the money was a
gift. Bertha argued the money was not a gift
as Robert expected an interest in the prop-
erty. On appeal, Bertha also challenged the
$50,000 sanctions imposed against her at-
torney for filing a frivolous action.

First, Bertha argued the district court erred in
barring her claims under the statute of

frauds. The statute of frauds requires that
an enforceable contract for the sale of real

(Continued on page 52)
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estate be in writing and signed by the party
against whom enforcement is sought. Ber-
tha argued the oral contract claim was out-
side the statute of frauds because it was an
alleged contract for a joint venture of part-
nership. The Court of Appeals carefully con-
sidered whether Bertha’ motion for reconsid-
eration of the order granting summary judg-
ment was timely and ultimately concluded it
was untimely under K.S.A. 60-259(f). Bertha
argued the summary judgment was not a
final judgment because the issue of sanc-
tions was still pending. An outstanding mo-
tion for sanctions under K.S.A. 60-211 tolls
the timely filing of a notice of appeal, but it
has no procedural ramifications for the 10-
day motion to amend judgment under K.S.A.

60-259(f).

The Court of Appeals concluded the alleged
oral contract did not deal with the sale of
real estate. The District Court erroneously
applied the statute of frauds; however, the
Court of Appeals found the District Court
reached the right result for the wrong rea-
son. When an oral contract with a person
since deceased is made the basis of an ac-
tion for specific performance it is not suffi-
cient that the contract be established by a
mere preponderance of the evidence, but
such evidence must be clear, cogent, and
convincing. Bertha had the burden to estab-
lish there was a disputed material fact re-
garding whether the money Robert gave to
Mark and Vivian was a gift or if Robert en-
tered into an oral contract to have an inter-
est in the property. It was her burden to es-
tablish the existence of an oral contract be-
tween Robert and Mark and Vivian to pur-
chase the real estate in Kansas. The Court of
Appeals agreed with the District Court that
the undisputed evidence did not support
Bertha’s claim of an oral agreement for the
purchase of the Kansas real estate. The
Court of Appeals found there was no express
evidence of an oral agreement. All of the
documents in the case demonstrated that
the only intended owners of the real estate
were Mark and Vivian. The Court of Appeals
concluded the undisputed evidence failed to
demonstrate an oral contract between
Robert and Mark and Vivian which could sur-

vive a summary judgment ruling.

Next, Bertha challenged the District Court’s
summary judgment ruling on her fraud
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claim. The existence of fraud is a question
of fact. On appeal, the standard of review is
limited to determining whether the District
Court’s findings of fact were supported by
substantial competent evidence and whether
the findings are sufficient to support the
court’s conclusions of law. Even though
fraud must be proved by clear and convinc-
ing evidence, a party opposing a motion for
summary judgment need not present clear
and convincing evidence of fraud to defeat
the motion. Yet, the Court of Appeals con-
cluded the District Court did not err in finding
there was no evidence that the defendants
made any misrepresentations regarding
whether the two checks from Robert were
gifts. Bertha argued the defendants were
guilty of fraud by silence. Yet, the District
Court concluded she failed to establish the
required elements of such a claim that the
defendants were under an obligation to com-
municate the material facts to Bertha or that
she justifiably relied on the defendants to
communicate the material facts to her. The
Court of Appeals affirmed this finding, adding
that it did not understand why Bertha could
not have discovered the existence of any
alleged oral agreement by simply research-
ing debits to the joint checking account used

by her and her husband.

Next, Bertha challenged the Court’s entry of
summary judgment on her conversion claim.
Under Kansas law, conversion is an unau-
thorized assumption and exercise of the right
of ownership over goods or personal chattels
belonging to another. Bertha argued the
defendant did not have a contractual right to
possess Robert’s money nor was there evi-
dence that Robert gave “carte blanche per-
mission” for the defendants to use the
funds. The Court of Appeals affirmed the
District Court’s ruling, finding no evidence in
the record where express instructions were
given by Robert on how the funds were to be

used.

Bertha argued the District Court erred by
imposing sanctions against her counsel for
asserting fraud claims in her petition that
had little evidentiary support. The District
Court held Bertha’s attorneys did not make a
reasonable inquiry prior to filing suit as re-
quired by K.S.A. 60-211(b). The court ac-
knowledged that attorneys have a duty to
react to discovery and where their case falls
apart, they are under a duty to dismiss. The
Court of Appeals held sanctions were appro-
(Continued on page 53)
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priate and affirmed the District Court’s find-
ings that Bertha’s allegations of fraud were
baseless. Finally, the Court of Appeals evalu-
ated the amount of the sanctions,
$50,000.00. In assessing the fee, the Dis-
trict Court considered the fact the case had a
value of less than $25,000.00; yet, the total
attorneys fees for both sides exceeded
$100,000.00, which did not include the cost
of the trial and appeal. The sanctions were
approximately $20,000.00 less than the
defendants’ attorneys fees. Bertha did not
make any argument attacking the validity of
the opposing counsel’s fees. Thus, the Court
of Appeals held the District Court did not
abuse its discretion. Affirmed.

Submitted by: Jackie Sexton of Foland, Wick-
ens, Eisfelder, Roper & Hofer, P.C.

100,972 - Thomas, et al. v. Brewer’s Food
Mart - Per Curiam - Affirmed - Wyandotte.

David Thomas, individually, as an heir-at-law
of Avalon Thomas, deceased, and on behalf
of all other heirs-at-all of Avalon Thomas,
deceased, and Stephanie Thomas, individu-
ally v. Brewer’s Food Mart, Inc. d/b/a
Brewer’s Price Chopper Pharmacy, Case No.
100,972 (Kan. App. December 4, 2009)

The Thomas’ child, Avalon, died from SIDS.
The Thomases sought damages based on
the Pharmacy’s alleged errors in filling a pre-
scription for Stephanie, Avalon’s mother.
The key facts were not in dispute. Shortly
after Avalon’s birth, Stephanie developed
trouble sleeping and her doctor prescribed
her Ativan. The pharmacy filled the prescrip-
tion with the wrong dose (2 mg instead of .5
mg per pill). Stephanie was home alone and
put Avalon to bed in her crib. In the morning
when she woke, Stephanie found Avalon
face down in her bassinet full of loose
clothes, her face and hands blue, not breath-
ing but warm. Stephanie performed CPR to
no avail. Stephanie had no memory of any-
thing that happened after she went to bed.
Amnesia is a common symptom of Ativan. It
appeared Stephanie changed Avalon’s dia-
per and moved her to her bassinet after ini-
tially putting her to bed.

The parents filed individual claims against
the pharmacy. David argued that by over-
dosing and failing to warn Stephanie of the
vastly increased risks of negative side ef-
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fects due to such overdosing the Pharmacy
actively created the risk that Avalon’s sole
caregiver would be tending to her in an over-
sedated, confused and disoriented condi-
tion. The central question was whether the
deceased might have maintained the action
had she lived. Thus, the Court of Appeals
first addressed whether the Pharmacy owed
a legal duty to Avalon, which was a question
of law. Kansas law provides a defendant
(Pharmacy) generally bears no duty to con-
trol the conduct of a third person (Stephanie)
to prevent that person from causing harm to
others unless there is a special relationship
between the actor and the third party or the
actor and the injured party. The Court of
Appeals determined the Pharmacy owed a
duty to Avalon if a special relation existed
between the Pharmacy and Stephanie which
imposed a duty upon the Pharmacy to con-
trol Stephanie’s conduct, or if a special rela-
tion existed between the Pharmacy and Ava-
lon which gave Avalon a right to protection.
On appeal, David did not address the
“special relation” issue and the Court of Ap-
peals determined the issue was abandoned.
But David did argue that a special relation-
ship existed between Stephanie and the
Pharmacy creating a duty to Avalon due to
the “foreseeable peril” that Stephanie would
be left to tend to her two young children,
having been unknowingly overmedicated to a
profound extent, relying on dicta from an
earlier case. The Court of Appeals found
Stephanie was unwarned but the peril was to
Avalon and the harm was too remote to es-
tablish liability. Ultimately, the Court of Ap-
peals held David’s failure to brief the condi-
tions set forth in Sec. 315 was a sufficient
basis to uphold the district court’s decision
because he failed to prove the existence of a
legal duty which was essential to any negli-
gence cause of action. The Court of Appeals
also recognized the precedent that Avalon
was a bystander, and generally bystanders
are not able to recover for the negligence of
a pharmacist.

The Court of Appeals also affirmed because
David did not come forward with any evi-
dence that Stephanie actions in placing the
baby face down were not actions she might
have taken even unmedicated. As such,
David failed to show, as a matter of law. a
causal connection between the negligence
and the injury. David did not appeal this cau-
sation finding, which was enough to affirm

(Continued on page 54)
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the District Court’s decision. On the causa-
tion issue, the Court of Appeals also noted
that even in those circumstances where a
pharmacist clearly breaches his or her pro-
fessional duty by negligently packaging or
dispensing a prescription drug, a negligence
claim will fail unless the plaintiff can prove
the negligent behavior caused the injuries in
question. The Court of Appeals found there
was no evidence that Stephanie’s use of

Ativan cause Avalon to dies of SIDS.

Stephanie argued the District Court erred in
granting summary judgment on her claim for
negligent infliction of emotional distress be-
cause it required she establish a physical
injury. Further, even if a physical injury is
required, she claimed a factual dispute ex-
isted because she suffered a chipped tooth.
Under Kansas law, a plaintiff may not re-
cover damages for negligent infliction of
emotional distress unless it is accompanied
by or results in immediate physical injury to
the plaintiff. After establishing the physical
injury, the plaintiff must show the injury re-
sulted from emotional distress allegedly
caused by the defendant’s negligence and
appeared within a short span of time after
the emotional disturbance. Stephanie
claimed she suffered a chipped tooth after
she took the medication; however, the Court
noted she did not discover Avalon until the
next morning. Thus, the Court of Appeals
held there was no evidence that the chipped
tooth was caused by Stephanie’s emotional
distress. The Court of Appeals further found
there was no causal connection between the

injury and ingestion of Ativan. Affirmed.

Submitted by: Jackie Sexton of Foland, Wick-
ens, Eisfelder, Roper & Hofer, P.C.

101,355 - State v. Mike W. Graham & Asso-

fpping
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ciates, LLC, and Lawrence Memorial Park
Cemetery, LLC, et al. - Greene, J. - Reversed
and remanded - Douglas.

State of Kansas, ex rel. Steven N. Six, Attor-
ney General v. Mike W. Graham & Associ-
ates, LLC and Lawrence Memorial Park
Cemetery, LLC, et al, and Charles Heinsohn,
Case No. 101,355 (Kan. App. December 4,
2009)

Heinsohn, judgment creditor of the former
owner of Lawrence Memorial Park Cemetery
in Douglas County, appealed the District
Court’s order dismissing his attempt to en-
force his judgment lien against cemetery
assets, arguing the statute relied on by the
District Court., K.S.A. 17-1367, was unconsti-
tutionally applied to defeat his judgment
lien. The Court of Appeals decided on the
same date a companion case regarding West
Lawn Memorial Cemetery in Shawnee
County. The Court of Appeals determined
the facts and procedural history of the litiga-
tion does not materially differ from that be-
fore the Court in Shawnee County. Thus, the
Court held its decision in the Shawnee
County matter was controlling except to the
extent it may not fully address one of the
grounds of the District Court’s opinion. The
Court of Appeals remanded the case due to
its conclusion as to the unconstitutional ap-
plication of K.S.A. 17-1367 and, further
found it was in the interest of judicial econ-
omy for the District Court to address on re-
mand a number of issues that may have
bearing on the availability to execute on the
permanent maintenance fund. The Court of
Appeals reversed the District Court based
upon its holding in the companion Shawnee
County case, and remanded for further pro-

ceedings.

Submitted by: Jackie Sexton of Foland, Wick-

ens, Eisfelder, Roper & Hofer, P.C.
(Continued on page 55)
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102,745 - In the Interest of CW. and W.N. -
Rulon, C.J. - Affirmed - Johnson.

In the Interest of C.W. and W.N., minor chil-
dren under the age of eighteen, Case No.
102, 745 (Kan. App. December 4, 2009)
The mother appealed the District Court’s
Order terminating her parental rights. The
evidence showed Mother violated the terms
of the reintegration plan by failing on a num-
ber of occasions to report the acquisition of
prescription painkillers to her case manager,
engaged in drug-seeking behavior, failed to
make herself available to the assigned case-
worker, and failed to engage in required
counseling and treatment. The Court of Ap-
peals found no error and determined there
was clear and convincing evidence Mother
failed to complete her reintegration plan or
to conform her conduct to meet the needs of
her children under the plan. The Court of
Appeals also rejected Mother’s argument
that the termination of her rights but not ter-
minating the father’s parental rights violated
Kansas public policy. The Court of Appeals
noted the plain language of K.S.A. 38-2266
provides “either” parent’s rights can be ter-
minated. Affirmed.

Submitted by: Jackie Sexton of Foland, Wick-
ens, Eisfelder, Roper & Hofer, P.C.

November 25, 2009

COURT OF APPEALS

Docket Number / Case Name / Judge / Dis-
position / County

100,906 - Building Erection Services Co. v.
Walton Construction Co., et al. - Per Curiam
- Affirmed in part, reversed in part, and re-
manded with directions - Johnson.

Building Erection Services Company, Inc. v.
Walton Construction Company, Inc., Case
No. 100,906 (Kan. App November 25, 2009)
On June 29, 1998, KU and Walton signed an
approximate $13,000,000.00 construction
contract to renovate KU’s Memorial Stadium
press box. BESCO signed a subcontract with
Walton in August 1998 for BESCO to assem-
ble the press box’s structural steel, install
aluminum door hardware, install glazing of
operable windows, and install steel reinforc-
ing of the glass curtain wall. Another sub-
contractor of Walton’s was CCI. During the
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first test of the press box on August 6, 1999,
there were considerable water leaks discov-
ered. Walton wrote CCl and demanded CCI
repair its panels at CCl's costs. Walton was
unable to correct the water leakage problem
and hired Slemmons Associates Architects.
Slemmons found KU was 10% responsible,
the architect was 10% responsible, and
Walton was 80% responsible. Initially, KU
withheld a $422,209 payment to Walton due
to the water infiltration, which included ap-
proximately $25,000 owed to BESCO. Be-
cause Walton did not receive its payment
from KU, Walton did not pay BESCO. On June
10, 2002, BESCO sued Walton, KU, the State
of Kansas, and Walton’s bonding company,
for breach of contract, claiming BESCO per-
formed its contract and was entitled to pay-
ment. Each defendant denied liability and
asserted cross-claims against the others.

KU contracted Ferrell Construction of Topeka
for remediation of the press box for approxi-
mately $730,000.00. BESCO was hired as
one of the subcontractors on the remedia-
tion work. In June 2004, Walton first learned
of BESCO'’s used the wrong screws to hold
the windows in place. Walton demanded
BESCO indemnify it from any and all claims
related to the use of the wrong screws. In
response, BESCO told Walton it used the
screws provided by the window manufacturer
and refused to indemnify Walton. In March
2005, Walton, American, KU, and the State
of Kansas entered into a settlement agree-
ment. Walton agreed to pay KU $639,551.
In June 2005, Walton filed a separate indem-
nification action against BESCO requesting
its damages in the amount of $594,550,
and KU’s damages in the amount of
$298,880.34, plus interest and attorneys
fees. The District Court consolidated
BESCO’s 2002 claim and Walton’s 2005
claim and set the case for trial. After the
trial, the District Court concluded BESCO was
not entitled to a portion of its final payment
because the architect did not certify that
BESCO performed in accordance with its
subcontract, and BESCO failed to install the
glass curtain wall as designed. The District
Court determined BESCO breached the con-
tract by delivering defective work. The Dis-
trict Court awarded Walton $894,430.34
and subtracted the amount Walton withheld
from BESCO on the structural steel subcon-
tract and retainage amounts. The court
awarded Walton attorneys fees and BESCO

(Continued on page 56)
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its attorneys fees incurred while pursuing the
steel contract retainage. It denied Walton’s
claim for prejudgment interest and granted
BESCO'’s request for prejudgment interest.
On June 23, 2008, the court entered it final
order awarding a total of $1,085,505.12 to
Walton after figuring the various set-offs.

Both parties appealed.

The District Court concluded Walton was
seeking to recover from BESCO based on the
contract indemnification language from the
“consequences that flowed from negligent
acts or omissions performed by BESCO.”
BESCO argued Walton’s claim was barred by
the economic loss doctrine. The economic
loss doctrine was created to prevent a per-
son from asserting a tort remedy in circum-
stances governed by contract law. Walton
claimed BESCO failed to follow the manufac-
turer’s installation manual for the glass cur-
tain wall system and, as a result, KU with-
held its retainage payment. Thus, Walton
argued BESCO failed to perform a material
duty arising under or imposed by the agree-
ment, not a wrong independent of the con-
tract. The Court of Appeals found the eco-
nomic loss doctrine did not apply and Walton
was entitled to indemnification from BESCO.

BESCO argued the District Court erred when
it assessed all of the damages against
BESCO and failed to determine which dam-
ages were caused by BESCO or other sub-
contractors. The Court of Appeals found that
BESCO agreed to indemnify Walton against
all claims arising out of BESCO’s perform-
ance only to the extent caused in whole or in
part by negligent acts or omissions of
BESCO. Yet, the District Court ordered
BESCO to pay all of the loss Walton agreed to
be responsible for in its settlement agree-
ment with KU, regardless of whether
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BESCO'’s actions actually caused the dam-
ages. There was no evidence in the record
on appeal that tied Walton’s requested dam-
ages to BESCO's failure to follow the correct
shop drawings. The District Court did not
determine that BESCO’s failure to use the
appropriate size screw caused, or contrib-
uted to, the water infiltration. The remedia-
tion work was started only because of the
extensive leakage in which both the Slem-
mons and another engineering reports did
not attribute any fault to BESCO. The Court
of Appeals held the District Court’s award of
all damages against BESCO was not sup-
ported by either the indemnification lan-
guage in the contract or the record on ap-
peal. The Court of Appeals reversed and
remanded this issue to the District Court for
a determination of those damages that
arose out of, or resulted from, BESCO’s negli-
gent acts or omissions. The issue of the
attorney fee award to BESCO was also re-
versed and remanded because the District
Court did not make specific findings on the
record concerning the attorney fee award to
BESCO. Finally, Walton’s appeal of the Dis-
trict Court’s denial of Walton’s request for
prejudgment interest was denied as the
amount BESCO actually owed and the date
that amount was due was not certain until

the District Court’s Order.

Submitted by: Jackie Sexton of Foland, Wick-
ens, Eisfelder, Roper & Hofer, P.C.

November 20, 2009

COURT OF APPEALS

Docket Number / Case Name / Judge / Dis-
position / County

100,948- King v. Butler County, Kansas -
Per Curiam - Affirmed - Board of Tax Ap-

(Continued on page 57)
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peals.

William R. King v. Butler County, Kansas,
Case No. 100,948 (Kan. App. November 20,
2009)

King appealed the Kansas State Court of Tax
Appeals’ (COTA) property tax valuation of two
properties he owned in Butler County, Kan-
sas. King disagreed with the County’s values
and appealed to the small claims division of
the Board of Tax Appeals (BOTA). King
claimed that utilization of the cost method
was not supported by substantial evidence
when viewed in light of the record as a
whole, and is unreasonable, arbitrary, and

capricious.

The question on appeal was whether COTA’s
valuation of King’s properties considered
and applied the statutory factors listed in
K.S.A. 79-503a. The statute lists 11 factors
a taxing authority should consider when de-
termining a property’s fair market value.
King argued COTA should have valued his
properties using the income approach. The
income approach does not use the prop-
erty’s actual income; rather, it relies on a
capitalization rate. The income approach
uses a property’s rental potential, not the
property’s actual income, but can be one
factor to determine a property’s value. The
Court of Appeals acknowledged the County
substantially increased the properties’ val-
ues from 2006 to 2007. Yet, the Court
found King did not show that COTA’s order
was invalid in any way. Thus, after analysis
the record evidence, the Court held substan-
tial competent evidence supported COTA’s
determination of fair market value. The
Court further found the valuations satisfied
the requirements of K.S.A. 79-503a and, as
such, King failed to prove COTA’s order was
unreasonable, arbitrary, or capricious.

Submitted by: Jackie Sexton of Foland, Wick-
ens, Eisfelder, Roper & Hofer, P.C.

101,324 - In the Matter of the Marriage of
Ulrich - Caplinger, J. - Affirmed - Sedgwick.
In the Matter of the Marriage of David Fre-
derick Ulrich, and Teresa Michelle Ulrich,
Case No. 101, 324 (Kan. App. November 20,
2009)

The District Court granted the parties’ di-
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vorce in January 2004. In June 2004, after
an evidentiary hearing, the court granted the
parties joint legal custody, granted Teresa
primary residential custody, and ordered
David to pay $299 per month in child sup-
port beginning July 1, 2004. After the eviden-
tiary hearing but before the journal entry was
prepared, David sought the District Court’s
permission to reopen discovery to require
Teresa to produce copies of e-mails she al-
legedly illegally obtained from his private e-
mail accounts, which she arguably used to
influence the court’s custody decision.
David’s request was denied. Teresa subse-
quently filed for bankruptcy and David filed
an adversary proceeding against her in the
bankruptcy matter. In the bankruptcy pro-
ceedings, Teresa admitted she accessed
David’s private email accounts.

In May 2007, David filed a motion in the di-
vorce case seeking permission to introduce
evidence he obtained during the bankruptcy
proceeding. At that time, the parties were
seeking the District Court’s determination
regarding where their child would attend
school. The District Court granted his motion
in part, allowing the evidence to be shared
with the parties and the case manager as-
signed to the school placement issue. In
March 2008, David filed a motion for recon-
sideration of the earlier June 2004 custody
order based on Teresa'’s alleged miscon-
duct. David was not seeking reconsideration
of custody or parenting issues; rather, he
was seeking sanctions against Teresa.
David’s motion was denied. David appealed.
David argued his due process rights were
violated when the District Court failed to con-
duct an evidentiary hearing, which presented
a question of law. The Court of Appeals held,
even if David was entitled to an evidentiary
hearing on his motion, he did not have a pro-
tected property interest in that entitlement.

Next, David argued his due process rights
were violated because the judge who de-
cided the initial custody matter allegedly con-
ferred with the judge who presided over the
school placement issue. The Court of Ap-
peals determined this argument lacked fac-
tual and legal merit. The Court of Appeals
determined it was unable to conclude the
judges conferred based on the record before
it. Further, the Court of Appeals addressed
David’s argument that Rule 601B of the Kan-
sas Code of Judicial Conduct (2009 Kan. Ct.
R. Annot. 663) supported his position that
(Continued on page 58)
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judges were not permitted to confer. The
Court of Appeals noted, however, this rule
did not become effective until March 1,
2009 and the motions at issue were both
denied prior to the effective date. The Court
of Appeals held any alleged violations of the
Kansas Code of Judicial Conduct was gov-
erned by Rule 601A, which permitted judges
to confer with one another.

Next, the Court of Appeals rejected David’s
argument that the District Court erred in
treating his amended motion for sanctions
as one for costs and attorney fees under
K.S.A. 60-1610(b)(4). The Court of Appeals
found the District Court’s reference to K.S.A.
60-1610 was not material to the outcome of
the motion. Regardless of whether the Dis-
trict Court considered the motion under 60-
1610 or a motion for sanctions under the
court’s inherent powers, the Court of Appeals
held the District Court’s decision that sanc-
tions were not appropriate was reasonable
under the circumstances. Further, because
David abandoned his motion to reconsider
the court’s custody decision, he had no
ground to complain about prejudice arising
from the earlier custody order.

David also argued the District Court violated
Sedgwick County District Court Rule 210 by
failing to assign the posttrial motions to the
trial judge, Judge Yost. That rules provides:
“All post-trial motions in civil cases will be
heard at a time and date set by the Judge
who tried the case.” The Court of Appeals
found David’s argument lacked merit. Fur-
ther, Local Rule 406 specifically provided
motions, such as the ones he filed, were to
be heard by a district judge on Mondays or
Tuesdays. Accordingly, the District Court did
not err by failing to assign the motions to

Judge Yost.

Finally, David argued the District Court vio-
lated Supreme Court Rule 133(c) by denying
his motion to alter or amend its denial of his
motion for sanctions without conducting a
hearing or specifically finding a hearing was
not necessary. The Court of Appeals recog-
nized that David was correct that the District
Court failed to comply with Rule 133(c) in
light of his request for oral argument. How-
ever, he failed to cite any authority support-
ing his contention that a violation of this rule
constitutes a per se abuse of discretion. The
Court of Appeals held there was no abuse of
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discretion.

Submitted by: Jackie Sexton of Foland, Wick-
ens, Eisfelder, Roper & Hofer, P.C.

102,467 - In the Interest of M.H. and S.H. -
Per Curiam - Affirmed - Shawnee.

November 13, 2009

COURT OF APPEALS

Docket Number / Case Name / Judge / Dis-
position / County

101,185 - Donley v. Mann, et al. - Per Cu-
riam - Affirmed - Wyandotte.

Maurice Donley and Ladessa Donley v. Chris
Mann and Marathon Investments, LLC and
Liberty Asset Management, LLC, Case No.
101,185 (Kan. App. November 13, 2009)
The Donleys signed a contract with Liberty,
agreeing to sell their redemption rights to
certain real property. Under the contract,
Liberty agreed to pay the Donleys $500 upon
signing the contract and $10,000 when they
vacated the residence. In turn, the Donleys
agreed to pay $150 per day after May 7,
2006 if they failed to relinquish possession
to Liberty by that date. The Donleys failed to
relinquish possession until July 27, 2006.
Liberty argued it did not owe any money to
the Donleys; rather, the Donleys were in-
debted to Liberty. Liberty offered to settle
the matter by paying the Donleys $3,400.
Along with the letter that contained the offer
of settlement, Liberty sent the Donleys the
proposed settlement check. The offer letter
stated cashing the check would constitute
acceptance of the settlement. The Donleys
rejected the offer and Liberty put a stop pay-
ment on the check. Almost one year later,
the Donleys attempted to cash the check but
were unsuccessful due to the stop payment.
The Donleys filed suit against Mann and
Marathon, claiming a violation under K.S.A.
60-2610, which imposes liability against the
makers of worthless checks. Liberty filed a
motion to intervene, which was granted. The
parties filed cross-motions for summary judg-
ment. The court granted Mann and Mara-
thon’s motion, dismissing Donleys’ petition.
The Donleys appealed.

The Donleys argued that the check met the
statutory definition of a worthless check be-

cause it was issued to them to pay a
“preexisting debt” for redemption rights pre-

(Continued on page 59)
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viously purchased from them by Liberty. The
Court of Appeals determined the term
“preexisting debt” as used in K.S.A. 60-
2610(h)(1) means a sum of money that was
owed to the holder of the check prior to the
making of the check. The Court determined
Liberty did not owe money to the Donleys
prior to the $3,400 check being issued and,
thus, the check was not a payment for
“preexisting debt.” Thus, the Court held nei-
ther Mann nor Marathon violated any part of
K.S.A. 60-2610. Affirmed.

Submitted by: Jackie Sexton of Foland, Wick-
ens, Eisfelder, Roper & Hofer, P.C.

November 6, 2009

COURT OF APPEALS

Docket Number / Case Name / Judge / Dis-
position / County

101,226 -Van Deelen v. City of Kansas City,
Missouri, et al. - Per Curiam - Affirmed -
Douglas.

Michael D. Van Deelen v. City of Kansas City,
Missouri, et al., Case No. 101,226 (Kan.
App. November 6, 2009)

Van Deelen, proceeding pro se, appealed the
decision of the District Court to grant a mo-
tion to amend answer, to deny his motion to
amend petition to include a claim for puni-
tive damages, and to grant summary judg-
ment in favor of the City of Kansas City, Mis-
souri, Roy Greenway, David Severenuk, and
Brian Loopey (Defendants) based on princi-
ples of res judicata and collateral estoppel.

Van Deelen filed a federal suit, raising al-
leged violations of 42 U.S.C. Sec. 1983
against KCMO, Greenway, and other city em-
ployees. With the exception of one count,
the District Court granted summary judgment
on all of Van Deelen’s other legal claims.
The one remaining claim was later resolved
at a bench trial. In analyzing whether Van
Deelen’s claims were barred by the doctrine
of res judicata, the Court of Appeals first de-
termined Van Deelen’s federal lawsuit re-

sulted in a final judgment on the merits.

Next, Van Deelen had filed one action in fed-
eral court and two actions in state court.
Van Deelen was the Plaintiff and KCMO was
a defendant in all three actions. Greenway
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was named as a defendant in the federal
case and one state case. The question pre-
sented was whether Severenuk and Loopey,
who were not named in the federal lawsuit
but were named in one of the state suits,
should be considered “in privity” with KCMO
for purposes of applying res judicata to Van
Deelen’s claims against them. The Court of
Appeals found Severenuk and Loopey were
“in privity” with KCMO because any alleged
liability against them arose from the acts
they undertook on behalf of KCMO.

Then, in analyzing whether the federal and
state suits were based on the same cause of
action or claim, the Court of Appeals noted
the relationship between Van Deelen and
KCMO was an employment relationship. The
Court of Appeals recognized the Tenth Circuit
has repeatedly held all claims arising from
the same employment relationship consti-
tute the same transaction or series of trans-
actions for claim preclusion purposes. Here,
the federal and state suits arose from facts
related to KCMO'’s investigation and enforce-
ment of its residency requirement for em-
ployees. The Court of Appeals held the same
factual transaction or series of connected
transactions were the basis for the legal
claims raised in both the federal and state
suits; thus, all three lawsuits are based on

the same cause of action.

The Court of Appeals concluded Van Deelen
was prevented form going forward with his
legal claims in state court against Defen-
dants. The Court of Appeals also determined
it was not feasible for Defendants to raise
the defenses of res judicata or collateral es-
toppel initially because those defenses were
not available at the time Defendants filed
their answer. When the final judgment was
entered on the federal claim, Defendants
promptly moved to amend his answer in
state court. The Court of Appeals found no
error in the District Court’s decision to allow

the amendment.

Finally, the Court of Appeals determined res
judicata prevented Van Deelen from pursu-
ing punitive damages and, thus, the District
Court’s decision to deny Van Deelen’s mo-
tion to amend to add a claim for punitive

damages was not an abuse of discretion.

Summary by: Jackie Sexton of Foland, Wick-
ens, Eisfelder, Roper & Hofer, P.C.

102,458 - In the Interest of H.M. and C.M. -
(Continued on page 60)
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Per Curiam - Affirmed - Johnson.

102,739 - In the Interest of A.M.B., R.L.B,,
K.L.B. and J.T.B. - Per Curiam - Affirmed -
Sedgwick.

October 30, 2009

COURT OF APPEALS
Docket Number / Case Name / Judge / Dis-

position / County
102,138 - In the Interest of E.S.S. - Per
Curiam - Affirmed - Johnson.

102,596 - In the Interest of B.V., Jr. - Per
Curiam - Affirmed - Ellis

October 23, 2009

COURT OF APPEALS
Docket Number / Case Name / Judge / Dis-
position / County

101,396 - Hirsch v. Transam Trucking - Per
Curiam - Affirmed - Workers Compensation
Board.

Elmar Hirsch v. Transam Trucking, Inc., Case
No. 101,396 (Kan. App. October 23, 2009)
Transam appealed the order of the Appeals
Board for the Kansas Division of Workers
Compensation (Board), which awarded
Hirsch compensation for injuries sustained in
a July 2005 accident when a train struck a
tractor-trailer he was driving. Hirsch suffered
from two hematomas, which were diagnosed
after the accident. On appeal, Transam ar-
gued that there was absolutely no evidence
in the record to conclude the accident
caused the left hematoma; rather, Transam
argued it was caused by Hirsch’s pre-existing
kidney disease.

Hirsch acknowledged the record on appeal
did not contain an explicit medical opinion
concerning the causal link between the acci-
dent and the second hematoma, but sug-
gested the record on appeal contained facts
on which the Board could rely to conclude a
causal relationship existed. In reviewing the
evidence as a whole, including evidence that
supported and detracted from the Board’s
finding, the Court of Appeals determined
there was substantial competent evidence to
conclude the hematoma evacuation proce-
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dure was necessary due to the accident.
Affirmed.

Summary by: Jackie Sexton of Foland, Wick-
ens, Eisfelder, Roper & Hofer, P.C.

101,997 - In the Interest of AM.W. - Per
Curiam - Reversed and remanded - Butler.

In the Interest of A.M.W., minor child under
the age of eighteen, Case No. 101,997 (Kan.
App. October 23, 2009)

Father and mother appealed the order termi-
nating their parental rights and the denial of
their motion for rehearing. Finding that the
journal entry denying the motion for rehear-
ing contained insufficient findings of fact and
conclusions of law as to the jurisdictional
and constitutional issues raised by Father to
allow meaningful appellate review, the Court
of Appeals reversed for further findings and
conclusions by the District Court as to the
motion for rehearing.

Summary by: Jackie Sexton of Foland, Wick-
ens, Eisfelder, Roper & Hofer, P.C.

102,240 - In the Matter of the Adoption of
Baby Boy M. - Per Curiam - Affirmed in part,
vacated in part, and remanded with direc-
tions - Shawnee.

In the Matter of the Adoption of Baby Boy M.,
Case No. 102,240 (Kan. App. October 23,
2009)

Potential adoptive parents and current custo-
dial parents appealed the judgment refusing
to terminate the parental rights of

natura father and related judgment denying
the petition for adoption.

Petitioners argued the District Court erred in
admitting a report from Minnesota that was
offered during cross-examination of a woman
the natural father dated, who became preg-
nant after B.B.M.’s mother. The report was
used to impeach the woman. The Court of
Appeals held the use of the report to com-
pare statements made by the woman was
consistent with the limited purpose for which
the report was admitted - to impeach her
credibility - under K.S.A. 60-460(a). Yet, the
report also included three statements of the
expeditor’s opinions regarding the credibility
of the woman. The expeditor could not be
cross-examined regarding its contents or the
opinions that were formulated. The Court of
Appeals held it was error to reference these
portion of the report in evidence. After re-

(Continued on page 61)
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viewing the evidence, the Court of Appeals
determined this error was harmless.

Petitioners also appealed the decision to
deny their motion to amend pleadings to add
additional reasons to support the termina-
tion of the natural father’s rights. The mo-
tion to amend was filed approximately six
weeks before trial. This case was remanded
to the District Court from an earlier appeal.
The order of remand directed the proceed-
ings be expedited. Further, the Court of Ap-
peals noted Petitioners had unfettered op-
portunity to offer considerable evidence as
to natural father’s unfitness and that this
evidence was considered by the District
Court. The Court of Appeals concluded there
was no abuse of discretion in denying the
motion to amend.

Next, Petitioners argued the natural father
should have been required to prove that he
had reasonable cause for failing to provide
the natural mother support. The Court of
Appeals noted it believed the District Court
could determine whether clear and convinc-
ing evidence established the reasonable
cause for his failure to support the mother
during her pregnancy. The Court of Appeals
held there was no misapplication of the bur-
den of proof.

Petitioner argued termination was appropri-
ate because the natural father abandoned
the mother after having knowledge of the
pregnancy. The Court of Appeals deter-
mined, viewed in light of the circumstances
most favorable to the natural father, despite
breaking up with the mother, there was clear
and convincing evidence that he did not
abandon the mother.

The Court of Appeals rejected Petitioners’
argument that the District Court should have
awarded them custody despite the denial of
their request to terminate the natural fa-
ther’s parental rights. The Court of Appeals
concurred with the natural father’s argument
that it would be inconceivable that the court
would find his rights were not terminated
and, as such, the adoption could not be com-
pleted, and then say, it would allow Petition-
ers to become de facto parents and deprive
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the natural father of his right to care, cus-
tody, and management of his child.

Petitioners next argued there was suppose
to be an evidentiary hearing before the natu-
ral father could be awarded full legal cus-
tody. The natural mother’s rights were re-
stored. However, she was not a party to the
appeal. Despite this, the District Court deter-
mined custody issues without participation of
the natural mother. The Court of Appeals
determined this violated her due process
rights and did not comply with K.S.A. 38-
1352. Having concluded the adoption pro-
ceeding, restored the rights of natural par-
ent, and knowing no party having an interest
in custody had residence in Kansas, the Dis-
trict Court should have examined its continu-
ing jurisdiction under K.S.A. 38-1349. The
Court of Appeals then vacated the District
Court’s judgment regarding custody and re-
manded with directions to reexamine juris-
diction pursuant to K.S.A. 38-1349, to com-
ply with UCCJEA as to any proceedings pursu-
ant to K.S.A. 38-1353, and if jurisdiction is
asserted in Kansas, to assure notice and
joinder of all interested parties pursuant to
K.S.A. 38-1343, and to assure compliance
with any and all applicable aspects of the
UCCJEA and Revised Code for Care of Chil-
dren, K.S.A. 38-2201.

Summary by: Jackie Sexton of Foland, Wick-
ens, Eisfelder, Roper & Hofer, P.C.

102,569 - In the Interest of K.S. - Per Cu-
riam - Affirmed - Sedgwick.

In the Interest of K.S., minor child under the
age of eighteen, Case No. 102,569 (Kan.
App. October 23, 2009)

Father appealed the decision granting per-
manent custodianship. A review of the lower
court’s findings indicated it reviewed specific
facts of the case and found by clear and con-
vincing evidence the child was in need of
care and mentioned the same statutory fac-
tors listed in the journal entry. The Court of
Appeals’ review of the same evidence con-
vinced it that a rational factfinder could have
found it highly probable that the child was in
need of care.

Summary by: Jackie Sexton of Foland, Wick-
ens, Eisfelder, Roper & Hofer, P.C. A
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