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IN THE NEWS

Seventh Circuit Rejects Rulings of Third and Fifth Circuits
Denying a Secured Creditor’s Right to Credit Bid at a Sale
if Assets Free and Clear of Liens Under a Plan of
Reorganization; U.S. Supreme Court May Resolve the

Conflict

By: Jerry L. Switzer, Jr. and Sherry K. Dreisewerd

ontested Chapter 11
proceedings often boil down to
a two-party dispute between the
debtor (and its owners) and the

C

debtor’s senior secured creditor, especially
in single asset real estate and similar
cases. In recent years, the playing field
has not been a level one, with secured
having the upper hand in

defeating any plan of reorganization the

creditors

debtor (and its owners) might propose.
Since the U.S. Supreme Court’s decision in
Bank of America Nat’l Trust and Sav.
Ass’n v. 203 N. LaSalle Street Partnership,
526 U.S. 434 (1999), it has been
extremely difficult for a debtor to confirm a

nonconsensual plan over the objection of
Following In
re 203 N. LaSalle, courts have required
debtors to either plan
exclusivity to allow other parties in
interest -- including secured creditors -- to

its senior secured creditor.

terminate

propose a competing plan, or put the
new equity in the reorganized debtor up
for auction, with secured creditors
entitled to “credit bid” their claims. A
credit bid generally cosists of a secured
creditor bidding in some or all of its debt
(rather than cash) at an auction of the
assets of, or equity interests in, the
debtor. By credit bidding their claims,
secured creditors can often outbid any
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cash buys and effectively block confirmation of the debtor’s
plan because their claims frequently exceed the fair market
value of the debtor’s assets.

In response to this situation, enterprising debtors have
embarked on a strategy of selling their assets free and clear of
liens under a plan -- often to a buyer with ties to the debtor or
its pre-petition owners, and in the process denying secured
creditors the right to credit bid. Secured creditors have typically
objected to this type of plan, which required the debtor to seek
confirmation under the cramdown provisions of section 1129(b)
(2) of the Bankruptcy Code. To satisfy section 1129(b)(2), a
debtor must demonstrate that the plan is “fair and equitable”.
With respect to secured creditors, the debtor is required to prove
that its plan is fair and equitable under section 1129(b)(2)(A),
which provides:

(2) For the purpose of this subsection, the condition that a
plan be fair and equitable with respect to a class
includes the following requirements:

(A) With respect to a class of secured claims, the plan
provides—

(i) (1) that the holders of such claims retain the
liens securing such claims, whether the
property subject to such liens is retained by
the debtor or transferred to another entity, to
the extent of the allowed amount of such
claims; and (ll) that each holder of a claim
of such class receive on account of such
claim deferred cash payments totaling at
least the allowed amount of such claim, of a
value, as of the effective date of the plan, of
at least the value of such holder’s interest in
the estate’s interest in such property;

(i) for the sale, subject to section 363(k) of this
title, of any property that is subject to the
liens securing such claims, free and clear of
such liens, with such liens to attach to the
proceeds of such sale, and the treatment of
such liens on proceeds under clause (i) or (iii)
of this subparagraph; or

(iii) for the realization by such holders of the
indubitable equivalent of such claims.
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11 U.S.C. § 1129(b)(2)(A). Rather than proposing the sale
of assets free and clear of liens under section 1129(b)(2)(A)(ii)
of the Bankruptcy Code, which explicitly requires that a secured
creditor be entitled to credit bid under section 363(k), debtors
instead have proposed a sale without credit bidding rights under
section 1129(b)(2)(A)(iii), arguing that the sale provides the
“indubitable equivalent” of the secured creditor’s claim.

In March 2010, in a divided opinion in In re Philadelphia
Newspapers, LLC, 599 F.3d 298 (3d Cir. 2010), the U.S. Court
of Appeals for the Third Circuit gave debtors (and their owners)
a major victory. The majority held that a chapter 11 debtor
may satisfy the “fair and equitable” requirement of section
1129(b)(2)(A) by proposing a sale of assets free and clear of
liens under a plan without granting secured creditors the right
to credit bid. Although such a sale would violate section 1129
(b)(2)(A)(ii), which expressly requires that secured creditors have
the right to credit bid, the majority held that such a sale would
nevertheless satisfy section 1129(b)(2)(A)(iii) if it provided
secured creditors with the “indubitable equivalent” of their
secured claims.

In reaching its decision, the majority relied on In re Pacific
Lumber, Co., 548 F.3d 229 (5th Cir. 2009), in which the U.S.
Court of Appeals for the Fifth Circuit reached the same
conclusion. Through a detailed analysis of section 1129(b)(2)
(A) and canons of statutory construction, the Philadelphia
Newspapers majority found that section 1129(b)(2)(A)(ii) is not
the exclusive cramdown provision governing a sale of assets
free and clear of liens under a plan, but that the “indubitable
equivalent” standard of section 1129(b)(2)(A)(iii) may also
sanction such a sale where, for example, the secured creditor is
not granted the right to credit bid. The majority found that
subsections (i), (i), and (iii) of section 1129(b)(2)(A) of the
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Bankruptcy Code are each equally available (and not even
exhaustive) alternatives for a debtor to meet the “fair and
equitable” requirement.  The Third Circuit acknowledged,
however, that an asset sale free and clear of liens under a plan
that denies the right to credit bid will not prevail in every
instance, but rather the debtor must still prove that such a sale
provides the indubitable equivalent of the secured creditor's
claim.

In a spirited dissent, Judge Ambro rejected the Philadelphia
Newspapers majority’s reasoning. He argued, on plain
meaning, statutory construction and other grounds, that the
indubitable equivalent standard is not an equally available
alternative to subsections (i) and (ii) (as contended by the
majority), but rather subsection (iii) is a mere “catch all”
provision that does not displace the more specific provisions
found in subsections (i) and (ii) with respect to the sales of
assets under a plan. Judge Ambro ultimately found that any
proposed sale of assets free and clear of liens under a plan
must comply with the specific requirements of section 1129(b)
(2)(A)(ii), including providing secured creditors the right to credit
bid.

In June, 2011, the U.S. Court of Appeals for Seventh
Circuit entered the fray in the Matter of River Road Hotel
Partners, LLC, etal,, _ F.3d __, 2011 WL 2547615 (7th Cir.
June 28, 2011), and handed secured creditors a big win. The
Seventh Circuit rejected the majority decision in Philadelphia
Newspapers (and the Fifth Circuit’s decision in Pacific Lumber),
and instead adopted Judge Ambro’s dissent, holding that a plan
proposing a sale of assets free and clear of liens must provide
secured creditors with the right to credit bid in order to satisfy
the “fair and equitable” requirement. In reaching its decision,
the Seventh Circuit found that the language of section 1129(b)
(2)(A) is ambiguous. See River Road Hotel Partners, 2011 WL
2547615 *6 (“Nothing in the text of Section 1129(b)(2)(A)
directly indicates whether Subsection (iii) can be used to confirm
any type of plan or if it can only be used to confirm plans that
propose disposing of assets in ways that can be distinguished
from those covered by Subsections (i) and (ii). Hence, there are
two plausible interpretations of the statute: one that reads
Subsection (iii) as having global applicability and one that reads
it as having much more limited scope.”) (citing Philadelphia
Newspapers, 599 F.3d at 324-27) (Ambro, J., dissenting))
(internal footnote omitted).
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Because section 1129(b)(2)(A) is ambiguous, the Seventh
Circuit looked beyond the text of that section to determine
which of its possible interpretations was the correct one.
Among other things, the Seventh Circuit applied principles of
statutory construction to determine that plans proposing a sale
of assets free and clear of liens must afford secured creditors
the right to credit bid. The Seventh Circuit found that a
contrary interpretation would render superfluous the specific
provision set forth in subsection (ii) requiring that secured
creditors have the right to credit bid. The Seventh Circuit also
found that such an interpretation would be at odds with how
the interests of secured creditors are treated in other parts of
the Bankruptcy Code that permit them to guard against
undervaluation of their collateral, including section 363(k)
(granting secured creditors the right to credit bid at non-plan
sales), section 1111(b) (granting non-recourse secured creditors
the right to elect to have their claims treated as fully secured),
and section 1129(b)(2)(A)(ii) (granting secured creditors the
right to credit bid at asset sales under a plan). The Seventh
Circuit noted that in contrast, the Bankruptcy Code does not
appear to contain any provisions that recognize an auction sale
where credit bidding is unavailable as a legitimate way to
dispose of encumbered assets.

The decisions in Pacific Lumber and Philadelphia
Newspapers on the one hand, and River Road Hotel Partners
and Judge Ambro’s dissent in Philadelphia Newspapers on
the other hand, provide equal fodder for debtors and secured
creditors in contested plan proceedings in courts outside the
Third, Fifth and Seventh Circuits, at least for now. On August
5, 2011, the debtor in River Road Hotel Partners filed a
petition for certiorari to the U.S. Supreme Court. If the
Supreme Court takes the case, it will resolve once and for all
whether a debtor may properly deny a secured creditor the
right to credit bid at a
sale of assets free and
clear of liens under a
contested plan.
Otherwise, the conflict
between debtors (and
their owners) and
secured creditors on this
issue will continue.
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Jerry L. Switzer, Jr.
T:312.873.3626 | F:312.819.1910 | jswitzer@polsinelli.com

Jerry L. Switzer, Jr. has in-depth experience representing clients ranging from Fortune 100
corporations and large financial institutions to mid-sized companies and municipal banks in
complex matters involving both legal and business issues.

He focuses his practice in bankruptcy, corporate reorganizations, insolvency, commercial
litigation, and loan workouts and enforcement. He has represented a wide array of clients in
bankruptcy and corporate reorganization cases, including debtors-in-possession, creditors’
committees, trustees, secured creditors and asset purchasers. Mr. Switzer also has represented
secured lenders in mortgage foreclosure actions involving commercial, industrial and multi-
family residential properties.

Sherry K. Dreisewerd
T:314.552.6806 | F:314.231.1776 | sdreisewerd@polsinelli.com

Sherry K. Dreisewerd represents lenders in commercial loan documentation and closings as
well as loan enforcement and workouts. She has closed numerous commercial real estate
loans and has assisted bank clients in a wide variety of enforcement matters, including
fraudulent transfer actions and injunctive relief proceedings.

Ms. Dreisewerd also has extensive experience in the areas of Chapter 11 bankruptcy and
creditors’ rights. In addition to assisting corporate clients in Chapter 11, Ms. Dreisewerd
routinely represents lenders and other creditors in numerous bankruptcy matters, including
preference litigation defense, objections to discharge

and motions for relief from the automatic stay.

Page 4 of 6




August 2011

BANKRUPTCY & FINANCIAL RESTRUCTURING | ATTORNEYS

James E. Bird

Chair

Kansas City
816.360.4343
jbird@polsinelli.com

Christopher A. Ward
Vice Chair
Wilmington
302.252.0922
cward@polsinelli.com

Lawrence D. Cooper
Denver

720.931.8154
Icooper@polsinelli.com

Sherry K. Dreisewerd

St. Louis

314.552.6806
sdreisewerd@polsinelli.com

Justin K. Edelson
Wilmington
302.252.0925
jedelson@polsinelli.com

David D. Ferguson
Kansas City
816.360.4311
dferguson@polsinelli.com

Daniel J. Flanigan
Kansas City, New York
816.360.4260

dflanigan@polsinelli.com

Howard B. Gelt
Denver
720.931.8143
hgelt@polsinelli.com

John J. Hebert
Phoenix

602.650.2011
jhebert@polsinelli.com

Peter W. Ito
Denver
720.931.1177
pito@polsinelli.com

© 2011 Polsinelli Shughart

Shanti M. Katona
Wilmington
302.252.0924

skatona@polsinelli.com

Monika J. Machen
Chicago

312.873.3671
mmachen@polsinelli.com

Mary B. Martin

Phoenix

602.650.2007
mmartin@polsinelli.com

Jason A. Nagi

New York
212.644.2092
jnagi@polsinelli.com

Andrew J. Nazar
Kansas City
816.395.0641

ananzar@polsinelli.com

Thomas J. O’Neal
Springfield
417.829.3801
toneal@polsinelli.com

Wesley D. Ray
Phoenix
602.650.2005
wray@polsinelli.com

Mark W. Roth
Phoenix
602.650.2012
mroth@polsinelli.com

Philip R. Rudd
Phoenix
602.650.2088
prudd@polsinelli.com

Cristel D. Shephard
Denver

720.931.1179
cshephard@polsinelli.com

Jean Soh Michael M. Tamburini
Chicago Kansas City
312.873.3628 816.360.4185
jsoh@polsinelli.com

Terrance M. Summers
Kansas City
816.360.4212
tsummers@polsinelli.com

John M. Tyner
Springfield
417.829.3811
jtyner@polsinelli.com

Jerry L. Switzer Jr.
Chicago
312.873.3626
jswitzer@polsinelli.com

About our Bankruptcy & Financial
Restructuring Group

The Bankruptcy and Financial Restructuring Law group at
Polsinelli Shughart PC has a strong reputation and history
of success in business loan workouts, Chapter 11 business
reorganizations, out-of-court restructurings, including
assignments for the benefit of creditors, bankruptcy and
insurance company insolvencies.

Our attorneys have represented clients nationally and
regionally in a broad spectrum of industries, including real
estate development, retail, agricultural cooperatives,
airline, trucking and transportation, manufacturing, health
care, insurance, nonprofit, utilities, steel and
telecommunications. We have played a significant role in
the largest bankruptcies in Missouri, Kansas, New York
and Delaware. Our bankruptcy and loan enforcement/
creditors’ rights attorneys have appeared in courts in more
than 30 states.

For more information, visit
our website at
www.polsinelli.com.

Page 5 of 6

mtamburini@polsinelli.com



August 2011 BANKRUPTCY & FINANCIAL RESTRUCTURING | ABOUT

About Polsinelli Shughart PC

With more than 540 attorneys, Polsinelli Shughart is a national law firm that is a recognized leader in the areas of business
law, financial services, real estate and business litigation. Serving corporate, institutional and individual clients, Polsinelli
Shughart is redefining the business of law by sharing ideas, goals and outcomes with its clients. The firm builds enduring
relationships by creating value through legal services — with passion, ingenuity and a sense of urgency. The firm has
offices located in Chicago, Dallas, Denver, Kansas City, Los Angeles, New York, Phoenix, St. Louis, Washington, D.C. and
Wilmington, Delaware.

The firm can be found online at www.polsinelli.com.

Polsinelli Shughart PC. In California, Polsinelli Shughart LLP.
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changes to applicable laws, rules and regulations and other legal issues. Receipt of this material does not establish an attorney-client
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Polsinelli Shughart is very proud of the results we obtain for our clients, but you should know that
past results do not guarantee future results; that every case is different and must be judged on its
own merits; and that the choice of a lawyer is an important decision and should not be based solely
upon advertisements.
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