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In this Alert: 

LABOR AND EMPLOYMENT LAW UPDATE:  
EEOC PROPOSES REGULATIONS 
IMPLEMENTING THE ADA AMENDMENTS 
ACT OF 2008 

 
n September 23, the Equal Employment Opportunity Commission 
(“EEOC”) proposed new regulations implementing the Americans 
with Disabilities Act Amendments Act of 2008 (“the Act”). Both 
the Act, which overturned two prior Supreme Court decisions, 

and the proposed regulations, if finalized, shift the focus from whether an 
individual has a disability to whether an employer has complied with its 
ADA obligations. Employers should note how the Act and these 
proposed regulations, depending on their final form, may impact their 
policies, practices and procedures and take appropriate reactive 
measures. 

 

NOTEWORTHY REVISIONS 
 

 Broadly, the proposed regulations, mirroring the Act, clarify and 
reiterate individuals covered by the ADA, revise the ADA’s definition of 

Labor     Employment  |  e-Alert 

© 2009 Polsinelli Shughart PC 



Page 2 of 5 © 2009 Polsinelli Shughart PC 

September 2009 Labor        Employment Law  |  e-Alert 

remission that substantially limit a major life activity when active.    
 
 Specifically, the following key elements in the EEOC’s proposed regulations present potential 
concerns for employers:  
 

▪ A requirement that “disability” be broadly interpreted   
 
▪ The definition of “substantially limits” will require a lower threshold by providing that a 

limitation need not “significantly” or “severely” restrict a major life activity   
  
▪ An impairment that is episodic or in remission will be considered a disability if it would 

substantially limit a major life activity when active (e.g., epilepsy, multiple sclerosis, asthma or 
cancer)    

 
▪ The ameliorative effects of mitigating measures such as medication, prosthetics and mobility 

devices (but not ordinary eye glasses or contact lenses) shall not be considered in assessing 
whether an individual has a “disability.” In other words, an individual who, because of 
medication, has experienced no limitations related to an impairment nevertheless could have a 
disability if the impairment would be substantially limiting without the medication.   

  
▪ The definition of “regarded as” will no longer require a showing that the employer perceived 

the individual to be substantially limited in a major life activity. Instead, an applicant or 
employee who is subjected to an action prohibited by the ADA because of an actual or 
perceived impairment will meet the “regarded as” definition of disability, unless the impairment 
is both transitory and minor.    

 
▪ Individuals covered only under the “regarded as” prong of the “disability” definition will not be 

entitled to reasonable accommodations   
 
▪ Qualifications standards, employment tests or other selection criteria based on an individual’s 

uncorrected vision shall not be used unless shown to be job-related for the specific position and 
consistent with business necessity   

 
▪ The regulations further list impairments that will consistently meet the definition of disability 

(e.g., deafness, blindness, missing limbs, autism, cancer, cerebral palsy or diabetes) and those that 
may be disabilities for some but not others (e.g., asthma, high blood pressure, learning 
disabilities or carpal tunnel syndrome)    

 
▪ As in the Act, the regulations include two non-exhaustive lists of major life activities: the first 

listing daily activities (e.g., seeing, hearing, eating, sleeping or walking), and the second listing 
major bodily functions (e.g., functions of the immune system and normal cell growth) 
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IMPACTS ON EMPLOYERS? 
 
 
 The EEOC anticipates employers will incur some, but – by its analysis – not “significant” costs to 
implement changes that may be brought about by its proposed regulations. Certainly, employers should 
audit their policies, practices and procedures to maximize compliance with the Act. To the extent an 
employer has not begun auditing its policies, practices and procedures following the Act’s January 1 effective 
date, it should begin that process as soon as practicable and monitor the finalization process of these proposed 
regulations.    
 
 Primarily, any implementation-related costs may concern revisions of affected policies, practices and 
procedures, and retraining of personnel. For example, covered employers who changed their internal policies 
and procedures in response to previous Supreme Court ADA-related decisions may need to update those 
policies, practices and procedures to reflect the now-broader definition of “disability” and train their 
personnel to insure appropriate compliance with the proposed regulations, once finalized. Additionally, to 
the extent that the proposed regulations may increase the number of requests for accommodations, there may 
be additional costs associated with processing these requests and providing additional appropriate 
accommodations.  
 
 On the other hand, the proposed regulations do not impose any additional reporting or 
recordkeeping requirements on employers. Moreover, the EEOC expects to prepare a small business 
handbook and to revise all ADA publications to further assist employers.  
 

STATUS OF PROPOSED REGULATIONS 
 
 
 The public may now submit comments to the EEOC concerning the proposed regulations. At the 
end of 60 days, which began on September 23, the EEOC will evaluate submitted comments and possibly 
revise the proposed regulations in response. The EEOC will then submit its proposed final regulations to the 
Office of Management and Budget pursuant to Executive Order 12866. The proposed final regulations will 
be coordinated with other federal agencies before being published in the Federal Register.  
 

FOR MORE INFORMATION 
 
 
If you have any questions about these proposed regulations or how they might impact you, please contact 
your current legal advisor or  a member of the Polsinelli Shughart Labor and Employment Law practice 
group.  
 
The Labor and Employment practice group will provide these e-Alerts as developments warrant to keep you 
informed.   



Page 4 of 5 © 2009 Polsinelli Shughart PC 

September 2009 Labor        Employment Law  |  e

Labor and Employment Attorneys 
 

W. Terrence Kilroy 
Chair 

816.374.0533 
tkilroy@polsinelli.com 

 
Anthony J. Romano 

Vice-Chair 
816.360.4251 

aromano@polsinelli.com 
 

Carol C. Barnett 
816.364.2117 

cbarnett@polsinelli.com 
 

Andrea C. Bernica 
816.395.0659 

abernica@polsinelli.com 
 

Jack L. Campbell 
816.374.0568 

jcampbell@polsinelli.com 
 

Jay M. Dade 
417.829.3812 

jdade@polsinelli.com 
 

Monica M. Fanning 
816.374.0563 

mfanning@polsinelli.com 
 

Richard R. Fritz 
816.360.4347 

rfritz@polsinelli.com 
 

Karen R. Glickstein 
816.395.0638 

kglickstein@polsinelli.com 
 

Mark B. Grebel 
314.622.6620 

mgrebel@polsinelli.com 
 

Elizabeth T. Gross 
314.889.7037 

egross@polsinelli.com 
 

Robert J. Hingula 
816.572.4469 

rhingula@polsinelli.com 
 

JoAnne Spears Jackson 
417.869.3353 

jjackson@polsinelli.com 
 

Jamie Z. Kwiatek 
314.889.7088 

jkwiatek@polsinelli.com 
 

Sang-yul Lee 
312.873.3631 

slee@polsinelli.com 
 

Bryan D. LeMoine 
314.889.7014 

blemoine@polsinelli.com 
 

Dona A. Nutini 
602.650.2087 

dnutini@polsinelli.com 
 

Eric E. Packel 
816.360.4249 

epackel@polsinelli.com 
 

Holly M Perkins 
816.360.4305 

hperkins@polsinelli.com 
 

William S. Robbins, Jr. 
816.395.0637 

brobbins@polsinelli.com 
 

Erin D. Schilling 
816.374.0559 

eschilling@polsinelli.com 
 

James C. Sullivan 
816.374.0565 

jsullivan@polsinelli.com 
 

Christopher C. Swenson 
314.889.7064 

cswenson@polsinelli.com 
 

Michael H. Talboy 
816.395.0667 

mtalboy@polsinelli.com 
 

Eric M. Trelz 
314.889.7070 

etrelz@polsinelli.com 
 

David F. Yates 
314.889.7006 

dyates@polsinelli.com 
 

Judy Yi 
816.360.4149 

jyi@polsinelli.com 
 

Brian J. Zickefoose 
816.374.0585 

bzickefoose@polsinelli.com 

About Polsinelli Shughart’s 
Labor and Employment Group 

Employers, whether large or small, face an ever-growing web 
of workplace regulations and potential entanglements with 
employees. At Polsinelli Shughart PC, our Labor and 
Employment attorneys understand the complexity and 
sensitivity of employee relations and workplace issues.  

As exclusively management counsel, our attorneys have 
extensive experience providing employers with cost-efficient 
advice and aggressive defenses on employment and labor law 
matters. We have represented Fortune 500 corporations and 
locally owned entrepreneurial firms.  We have a broad range 
of experience, ranging from Affirmative Action to Wage and 
Hour issues, through Labor Relations and Union Avoidance. 

With employment litigation and advocacy experience as our 
strength, preventing legal problems from arising is our 
goal. We provide practical advice based upon the law and a 
careful analysis of your employment policies and business 
philosophy. Our attorneys can often anticipate problems and 
assist to avoid potential litigation.  

To learn more about our services, visit us online at 
www.polsinelli.com. 
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If you know of anyone who you believe would like to receive our e-mail updates, or if you would like to 
be removed from our e-distribution list, please contact Sarah Blair via e-mail at sblair@polsinelli.com. 

 

Polsinelli Shughart PC provides this material for informational purposes only. The material provided herein 
is general and is not intended to be legal advice. Nothing herein should be relied upon or used without 
consulting a lawyer to consider your specific circumstances, possible changes to applicable laws, rules and 
regulations and other legal issues. Receipt of this material does not establish an attorney-client relationship.  

 

Polsinelli Shughart is very proud of the results we obtain for our clients, but you should know that past 
results do not guarantee future results; that every case is different and must be judged on its own merits; and 
that the choice of a lawyer is an important decision and should not be based solely upon advertisements. 

 

Polsinelli Shughart® is a registered trademark of Polsinelli Shughart PC. 

With more than 480 attorneys, Polsinelli Shughart PC is a national law firm that is a 
recognized leader in the areas of business litigation, financial services, bankruptcy, real estate, 

business law, labor and employment, construction, life sciences and health care. Serving corporate, 
institutional and individual clients regionally, nationally and worldwide, Polsinelli Shughart is known 
for successfully applying forward-thinking strategies for both straightforward and complex legal 
matters.  The firm can be found online at www.polsinelli.com. 
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